


JOURNAL 


|! SOCIAL SCIENCE, 


= 


CONTAINING THE 


TRANSACTIONS OF THE AMERICAN ASSOCIATION. 
NUMBER <X. 


DECEMBER, 1879. 


PUBLISHED FOR THE ‘ 
AMERICAN SOCIAL SCIENCE ASSOCIATION, 
By A. WILLIAMS & CO., 283 WASHINGTON St., Boston. 


G. P. PUTNAM’S SONS, NEW YORK. ROBERT CLARK & CO., CINCINNATI, 
PORTER & COATES, PHILADELPHIA. 


























THE AMERICAN SOCIAL SCIENCE ASSOCIATION 


Was organized in October, 1865, at a public meeting in Boston, at which the 
late Governor ANprew presided. Its Presidents have been Prof. W. B 
Rogers, Samurt Exvior, Groran WittiAM Curtis, President Woo xsry, 
Davin A. We tts, and President Gitman, of Baltimore, who now fills the 
office; its Secretaries, SamMurn Exvior, Henry Vittarp and F. B. San- 
Born. It now has members in nearly all sections of the United States, 
numbering in all between 800 and 400. 

Its object, stated briefly, is to encourage the study of the various relations, 
social and political, of man in modern life; to facilitate personal intercourse 
and interchange of ideas between individuals interested in promoting educa- 
tional, financial, sanitary, charitable, and other social reforms and progress ; 
and promptly to make known to the public all theoretical or practical results 
which may flow from such studies or investigations. To some extent these 
ends have been successfully attained, by the organization and growth of the 
Association, and the periodical and public meetings of the members, with the 
accompanying reading of papers and discussions. 

Our income has ‘hitherto been sufficient to meet our expenses; but it has 
been necessary to rely upon sources which may be called extraordinary. 
The Association has no funded property; its regular income is composed 
mainly of annual payments from members, which amount to less than $1,300 
per annum. The cost of publishing three numbers of the Journal (about 
600 pages 8vo.) is $1,200; the salary of a Secretary, expense of annual 
meetings and incidentals, $1,300 more, in round numbers, or a total of 
$2,500. It is thought that the time is come when we may confidently appeal 
to the general interest felt in Social Science throughout the country, for the 
purpose of establishing our finances upon a solid basis, by enlarging our list 
of members to 500 or 1,000. It is believed that an institution supported in 
this way, and relying on a wide-spread popular feeling of interest, will not 
only stand firmer, but will accomplish its educational object far better 
than if, (as hitherto), supported by a few subscribers. In order to avoid 
misapprehension and prejudice, it may be stated that while the Association 
welcomes all new ideas, and encourages the greatest freedom of intelligent 
expression and debate, it does not hold itself responsible for the opinions of 
its individual members. 

Membership is obtained by the annual payment of five dollars. This 
confers the right to take part in business meetings of the Association, and 
to vote in elections of officers, and entitles one to receive its publications free 
of expense. The publications consist chiefly of the ‘‘ Journal of Social 
Science,” which includes the results of the work of the Association, more 
especially the proceedings and papers of the General Meetings. Two num- 
bers a year can be promised, upon the basis of 500 subscribers, and matter to 
fill two more is always ready if funds can be supplied to publish it. 


It would seem that the desired increase of membership ought to be -asily 
obtained; and the Executive Committee believe that it can be, if those who 
read this will become members, and aid in interesting others. 

Publications can be obtained and information had by addressing F. B. 
Sanporn, Concord, Mass., or Watter Cuanninc, M.D., Brookline, Mass. 
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TRANSACTIONS OF THE ASSOCIATION, 1879. 





During the Saratoga meeting of 1879, several matters of business 
were transacted by the Association and its Departments. On 
September 10, upon motion of President Barnarp, of Columbia 
College, a committee of five was appointed (after the submission 
of a paper by Rosert Noxon Toppan, of New York, on The Inter- 
national Unit of Money), to consider and report on the subjects of 
weights, measures and coinage. 

The Chair appointed as such committee, President F. A. P. 
Barnard, of Columbia College ; Robert Noxon Toppan, of New 
York; Prof. William Watson, of Boston; Francis A. Walker, of 
New Haven, and Prof. Julius E. Hilgard, of Washington. On the 
same day this committee, through Messrs. BarnarpD, WALKER and 
Watson, reported the following resolutions, which were adopted : 


I. Inrernationat CorNnaGe. 


Whereas, All the efforts which have been hitherto made by 
diplomatic correspondence or by international conferences, to 
effect the unification of the monetary systems of the. world, have 
signally failed ; and whereas, such failure has been evidently owing 
to the fact that the world is not yet prepared and cannot be 
induced to adopt any single monetary system, no matter how mani- 
fest its merits, to the entire exclusion of all those which use has 
made familiar ; and whereas, the creation of a system of coinage 
for international purposes does not appear to involve the necessity 
of displacing or interfering with national systems already existing, 
while, if established on a judiciously chosen unit, such international 
system may blend with and form a part of all local systems ; and 
whereas, the gram weight of gold, nine-tenths fine, affords a value 
in sufficiently convenient relations with the gold coins of the prin- 
cipal commercial nations, to serve as such international unit; 
therefore, 

Resolved, That the creation, by convention between the leading 
powers of the civilized world, of an international coinage, founded 
on the gram weight of gold, nine-tenths fine —the coins of such 
systems to bear no denominational stamp but that of their metric 
weight — would, in view of this Association, contribute materially 
to facilitate the business of international exchanges, and would 
constitute an important step toward the possible unification of all 
the monetary systems of the world. 
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Il. Tue Merric System. 


Resolved, That this Association regards with satisfaction the 
growing disposition of the people of the United States to discard 
their present system of weights and measures and to substitute for 
it the simple system founded on the meter, now so widely prevalent 
among civilized nations. 

Resolved, That the legislative acts of the States of Massachu- 
setts, Connecticut and New Jersey, favoring the metric system and 
requiring that instruction in the principles of the system be given 
in the primary schools, and especially the liberal provision made 
by the two States last named for supplying the schools with 
apparatus for illustrating the operation of the’system in pracfice, 
are, in the view of this Association, highly to be commended and 
worthy to he imitated by the legislatures of the remaining States 
and territories. 

Resolved, That the bill reported by the Committee of Weights, 
Measures and Coinage of the House of Representatives of the 
United States at the recent session of the 46th Congress, providing 
that hereafter the unit of weight in the postal service of the United 
States shall be fifteen grams instead of one-half ounce avoirdupois, 
as at present; and also, the bill providing that hereafter the metric 
denominations of weights and measures shall be introduced into 
and made obligatory in the service of the custom houses, for in- 
voices expressed metrically, appear to this Association to embody 
wise and judicious measures of preparation for the future introduc- 
tion of the system into general use in the business of the country, 
and that as such they ought speedily to become law. 

Resolved, That copies of the foregoing resolutions, duly attested, 
be communicated to the President of the United States, the Presi- 
dent of the Senate, the Speaker of the House of Representatives, 
the Chairman of the Committee of Finance of the Senate, the 
Chairman of the Committee of Weights, Measures and Coinage of 
the House, and the Governors of the several States and Territories. 


On the same day, the Association elected as Honorary Members, 
Henry W. Acrtanp, M. D. F. R.S8., of Oxford, England; Mrs. 
Exizasetu Tuompson, of New York ; Miss ErizAsern P. Peasopy, 
of Concord, Mass. 

On September 10, in the Department of Education, it was voted 
to appoint a committee to report upon the Kindergarten Schools of 
the United States. On the 12th, in the Department of Social 
Economy, on motion of Mr. J. D. Werks, of Pittsburg, it was 
voted to appoint a committee of three or more, to investigate the 
history and present condition of American trades-unions, and other 
matters connected with the relations of labor and capital. 
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At business meetings held on the 9th and 10th of September, the 
following Report, made by Professor WayLanp, as Chairman of a 
Special Committee, was debated, accepted and adopted : 


‘¢The Committee to which was entrusted the duty of reporting 
some plan for increasing the efficiency and reducing the expenses 
of this Association, beg leave to recommend : 


1. That for the present, at least, we cease to maintain an office, 
and that the Executive Committee shall meet only when, in the 
opinion of the President or Secretary, such meeting shall be 
necessary. 

2. That the regular Annual Meeting shall be held, as hitherto, in 
Boston, in January, 1880, at which time the members of the Asso- 
ciation will be asked to decide whether we shall not be limited in 
our meetings to the General Session in September. 

3. That a General Secretary be appointed to hold office for three 
years, with a salary of $750.” 


At a meeting of the Executive Committee, held in Boston, Octo- 
ber 10, 1879, it was voted to submit to the Annual Meeting of the 
Association, in Boston, January 14, 1879, the following proposed 
amendments to the Constitution, in order to carry out the vote 
passed at Saratoga: 


1. That the Annual Meeting, now held on the second Wednesday 
of January, be held at the same time with the General Meeting for 
Papers and Debates. 

2. That the Executive Committee be reduced in number to 
twenty-three, namely: a President, ten Directors, five Chairmen of 
Departments, a General Secretary, a Treasurer, and the Secretaries 
of the five Departments ; that these shall be called the Council of 
the Association ; and that, instead of ten, there be not exceeding 
twenty honorary Vice-Presidents. ; 

3. That the Chairman and Secretary of each Department, with 
the consent of the President of the Association, may appoint such 
special Department Committees as they may think best, and that 
the present Department Committees be discontinued. 

4. That the General Secretary be elected for three years, unless 
he resigns or is removed by a two-thirds vote of the members pres- 
ent and voting in the Council, and that out of his compensation he 
may pay the salary of an Assistant Secretary, who may also be 
Secretary of one Department. 


The Constitution as it stands, is as follows: 


I. This Society shall be called the American Socrat ScrENCcE 
ASSOCIATION. ° 
If. Its objects shall be classified in five Departments: the first, 
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of Education; the second, of Health; the third, of Trade and Fi- 
nance ; the fourth, of Social Economy ; the fifth, of Jurisprudence. 

III. It shall be administered by a President, ten Vice-Presi- 
dents, a Treasurer, and a Secretary; an Executive Committee, 
charged with general supervision; five Department Committees, 
established by the Executive Committee, charged with the super- 
vision of their respective departments ; and such local committees 
as may be established by the Executive Committee at different 
points, to serve as branch associations. The Executive Committee 
shall consist of the President, Vice-Presidents, Treasurer, and Sec- 
retary, the Chairman and Secretary of each Department Commit- 
tee, and twenty or more Directors, with power to fill vacancies and 
to make theirown By-Laws. The President, Vice-President, Treas- 
urer, Secretary, and Directors shall be chosen annually by the 
members of the Association on the second Wednesday of January, 
and shall hold office till their successors are chosen. The Presi- 
dent, or, in his absence, a Vice-President, shall be Chairman of 
the Executive Committee. The Chairmen of the Department and 
Local Committees shall be chosen at the pleasure of their respective 
committees. Whenever a branch association shall be organized 
and recognized as such by the Executive Committee, its President 
shall be ex officio one of the Directors of the American Associa- 
tion, and, together with the Secretary and Treasurer, shall be 
entitled to all the privileges of membership in that Association. 
And whenever a local department shall be organized and recog- 
nized as such by the Executive Committee, its Chairman shall 
become ex officio a Director and member of the parent Asso- 
ciation. 

IV. Any person may become a member by paying five dollars, 
and may continue a member by paying annually such further sum 
as may be fixed at the Annual Meeting, not exceeding ten dollars. 
On payment of one hundred dollars, any person may become a 
life-member, exempt from assessments. Honorary and corre- 
sponding members may be elected, and exempted from the 
payment of assessments. 

V. The Executive Committee shall have sole power to call and 
conduct general meetings, and to publish the Transactions and 
other documents of the Association. The Department Committees 
shall have power to call and conduct department meetings. 

VI. No amendment of this Constitution shall be made, except 
at an Annual Meeting, with public notice of the proposed amend- 
ments. 














THE GENERAL MEETING OF 1879. 


Held at Saratoga Springs, N. Y., September 9-12, 1879. 


It has been the custom of the American Social Science Association to hold 
two meetings in a year, besides department meetings. The Annual Meeting, 
by custom, is held in Boston on the second Wednesday in January. It is 
principally a meeting for business, —the election of officers, hearing of 
reports, etc.,— but a few general papers are read. The General Meetings 
of the Association for papers and discussions have been held in different 
cities from year to year; sometimes in the spring, and sometimes in the 
autumn. That for 1873 was held in Boston (May 13-15); that for 1874, 
in New York (May 19-23); that for 1875, at Detroit; that for 1878, at 
Cincinnati, and those for 1876, 1877 and 1879, at Saratoga. The first 
General Session in 1879 was on Tuesday evening, September 9, at 8, P. M.; 
and afterward, on the three following days, the General Sessions were 
twice, and sometimes thrice, a day, continuing until 5, P. M., Friday, 
September 12, at which hour the sessions finally closed. The Department 
of Education held sessions on Wednesday; those of Health and Jurispru- 
dence on Thursday; that of Social Economy on Friday. A full report of 
all that was read and said would fill more than eight hundred pages of our 
Journal. The papers in the list below marked * are printed in the present 
number of the Jowrnal,—the others may be published in 1880. The Proceed- 
ings of the Conference of Charities in Chicago, as printed last October, cover 
more than two hundred and thirty pages. 


I. The General Session. 
TUESDAY, SEPTEMBER 9, 1879. 


At 8, P.M. Business Meeting of the Association. 
At 9, P.M. Annual Report, by Mr. F. B. Sansorn, of Concord, Mass., 
Secretary of the Association. 


WEDNESDAY, SEPTEMBER 10. 


At 9, A.M. Report and Resolutions on International Coinage. 

At 10, A.M. A Paper by President Porrsr, of Yale College, on Modern 
Education, its Opportunities and Perils. 

At 11,A.M. A Paper on The Regulation and Control of the Degree 
Conferring Power in American Colleges, by President Barnarp, of Colum- 
bia College. 
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* At 11.30, A. M. <A Paper by Prof. A. P. Peasopy, of Harvard Uni- 
versity, on T’he Voting of Women in School Elections. 

* At 3, P.M. A Paper by Prof. S. Wretis: Witu1aMs, of Yale College, 
on Chinese Immigration. 

At 4.30, P. M. A Paper by Grorer T. AncELL, Esq., of Boston, on The 
Manufacture and Sale of Poisonous and Dangerously Adulterated Articles. 

* At 8, P.M. Annual Address, by the President of the Association, D. C. 
Gitman, LL.D. 


THURSDAY, SEPTEMBER 11. 


At 9, A.M. A Report by Prof. Witt1am Watson, of Boston, on Zhe 
Protection of Life from Casualties in the use of Machinery. 

* At 10.30, A.M. An Address by Grorcre E. Wanrine, Jr., Esq., of New- 
port, R. I., on The Sewerage of Village Cities, followed by a debate. 

At 3, P.M. A Paper by Cuartes P. Russet, M. D., of New York, on 
The Sanitary Condition of Tenement Houses, followed by a debate. 

At4, P.M. A Paper by Cuartes F. Wineare, of New York, on Zene- 
ment House Reform. 

At5, P. M. Remarks by Prof. Henry W. Actanp, of Oxford (England), 
on Zhe Union of Sanitary and Poor-Law Administration in England. 

* At8, P.M. A Paper by President ANpDERsoN, of Rochester University, 
How far is Christianity Recognized in the Common Law ? 

* At9, P.M. A Paper by Hamitron A. Hirt, Esq., of Boston, on The 
Place of the Practical Man in American Public Affairs. 


FRIDAY, SEPTEMBER 12. 


At 10, A.M. Papers on the Emigration of Colored Citizens from the 
South, by FrEepErR1IcK Dovetas, Esq., of Washington, and Prof. R. T. 
GREENER, of Howard University. 

At 12,M. A Paper by Witi1am A. Hovey, Esq., of Boston, on Co-opera- 
tive Stores in England and America. 

At 3, P.M. A Paper by Wittiam F. Forp, Esq., of Philadelphia, on 
Debt-Making and Debt-Paying in American Cities. 

At 4.30, P. M. A Paper by Mrs. Orra Lancuorne, of Lynchburg, Va., 
on Colored Schools in Virggnia. 

At 5, P.M. A Paper by Ropert P. Porter, Esq., of Chicago, on The 
West from a Financial Standpoint. 


II. Department Meetings. 
WEDNESDAY, SEPTEMBER 10. 


Department of Education. 


(Prof. Wrysor in the Chair). 
*At 3, P.M. An Address by Prof. W. T. Harris, of St. Louis, on 
Methods of Study in Social Science. 
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* At 3.30, P.M. A Report by the Secretary of the Department, Mrs. I 
T. Tarsor, of Boston. 

At 4, P.M. A Paper by Jonn W. Dickinson, Esq., Secretary of the 
Massachusetts Board of Education, on Methods of Education. 

At 5, P.M. A Paper by Prof. Justin Winsor, of Harvard University, on 
College Libraries. 

4 
THURSDAY, SEPTEMBER 11. 
Department of Jurisprudence. 


(Prof. Way anp in the Chair.) 

At 10.30, A. M. A Paper by Dr. Francis Wuarrton, of Cambridge, Mass., 
on The Limits of Punishability. 

* At 12 o’clock. A Paper by Freprric H. Berts, Esq., of New York, 
on The Policy of the Patent Laws. 

* At 3, P.M. A Paper by Prof. THroporEe S. Wootsey, of New Haven, 
on The United States and the Declaration of Paris. 

* At4, P.M. A Paper by Prof. Stimzon E. Batpwiay, of Yale College, 
on the Recent Changes in our State Constitutions. 


FRIDAY, SEPTEMBER 12. 
Departments of Social Economy and Finance. 


(Hon. W. P. Letcuworru in the Chair.) 

At 9, A.M. Report of the Secretary of the asians of Social 
Economy, Mr. F. B. Sansorn, of Concord. 

At 10, A.M. <A Paper by Cuartes L. Brace, Esq., of New York, on The 
Care of Poor and Vicious Children, followed by a debate on Jnstitution 
Life for Children. 

* At 3, P.M. A Paper by Joseru D. Weeks, Esq., of Pittsburg, Pa., on 
Industrial Arbitration. 

At4, P.M. A Communication from James SamugExson, Esq., of Liver- 
pool (England), on Co-operation in England. 

At5, P.M. A Paper by R. G. Ecctzs, Esq., of Brooklyn, N. Y., on The 
Labor Question. 





A few volunteer Papers and Communications are omitted from the above 
list. The debates of the Association were not reported. 


























AMERICAN EDUCATION, 1869-1879. 


ANNUAL ADDRESS OF THE PRESIDENT, D. C. GILMAN, LL.D., DELIVERED IN 


SARATOGA. 


(Wednesday Evening, September 10, 1879.) 


Lapies AND GENTLEMEN: —-Custom indicates that the Annual 
Address, on an occasion like this, should be devoted to a review of 
the entire field which the Association occupies, or to some portion 
thereof with which the speaker is particularly acquainted. Honored 
by your confidence, I shall be governed by this usage, and shall 


ask you to consider this evening, American Epucation, in some of 
its broadest and freshest aspects; to look at the recent progress 
and present condition of instruction in this country, not as annalists, 
nor as statisticians, nor as teachers, but as citizens, and (without 
being restricted by dates) to cast your glance backward chiefly 
upon the movements of the last ten years, I need hardly add that 
the time at our command will only permit us to take a bird’s eye 
view. 

While I shall scarcely refer to other branches of social science, I 
would not seem to be indifferent to their progress, or unmindful of 
the fact that education is but one of several forces upon which the 
progress of civilization depends. We cannot forget that the life of 
a nation is affected by the territory upon which it dwells, and by 
natural laws, which science, with its skilful hand, is steadily reveal- 
ing. The extent, the structure, the climate, the products, the 
geographical relations of the United States, have had much to do 
in determining the character of our intellectual activity. Then 
there are the subtle influences which qur institutions have inherited 
from Anglican, Teutonic, Roman, Jewish, and other remote 
societies, binding us by ties which we can neither sever nor detect. 
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These natural and historical conditions govern our Laws, the written 
and unwritten statutes and principles by which public order is 
secured; our Industries, by which we produce, transform, trans- 
port and exchange wealth; our Religion, the precepts, doctrines 
and rites which guide our spiritual lives; and: our Epucation, the 
manifold contrivances which we employ for the improvement of the 
mind; and finally these four agencies act and react upon one 
- another with complex involutions, not easily analyzed. 

In selecting the subject of Education, you will, perhaps, allow 
me to say that within the decade I have lived in the East and in 
the West, in the North and in the South, and have had occasion to 
visit educational establishments, and to talk with teachers and 
administrators in a large majority of the States of the Union; so 
that while I do not expect to bring forward any facts which will be 
striking or novel, I may hope to give a fair exhibit of the present 
condition of instruction in the country at large, and to indicate, as 
we pass from topic to topic, some of the tendencies of our institu- 
tions, and some of the discussions which are now in progress. 

As I enter upon this review, I am reminded of two early officers 
of our Association who are no longer here to inspire and teach us. 
One of them delighted to discover underlying principles ; the other 
was skilful in devising methods of operation; one was a humane 
philosopher, the other a thoughtful philanthropist ; one was a pro- 
found writer, the other a skilful worker ; both are known abroad as 
well as at home; both will be honored by future generations as 
truly as by our own; both (with a coincidence which illustrates 
their diversity and their sympathy,) were interested in the instruc-’ 
tion of Laura Bridgman,—the one, as an inquirer into the origin of 
speech,—the other as a teacher of the unfortunate. You perceive 
that I refer to Dr. Francis Lizser, and Dr. Samuret G. Hows, 
typical examples of the promoters of social science, whose admira- 
ble labors may be emulated, and whose names may be revered so 
long as philosophy and philanthropy walk hand in hand. 

Within the last decade we have had opportunities, better than 
ever before, for ascertaining the facts in regard to puplic instruc- 
tion in this country. The census of 1870 brought out as clearly as 
the law would permit the social economics of the United States, 
and exhibited in graphic forms the prevalence of illiteracy, and the 
spread of knowledge. It is a matter of congratulation to us all 
that the census of 1880 is committed to the skilful Superintendent, 
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who did so well ten years ago, and who will work next year under 
Congressional enactments much wiser than those which have gov- 
erned any previous enumeration of our national resources. 

This period has also been noteworthy for the work of the United 
States Bureau of Education, which was instituted in 1867. Care- 
fully keeping back from all supervisory or authoritative control of 
our institutions, it has succeeded in bringing together, and tabu- 
lating in manageable forms, a vast amount of information in respect 
to the progress of schools of every grade. The comprehensive and 
coéperative spirit which governed the organizer of this branch of 
the Interior Department in 1867, Hon. Henry Barnard, was inheri- 
ted by the present commissioner, Hon. J. Eaton, who is entitled to 
the public thanks for the administrative ability he has exhibited 
under difficult and delicate circumstances. 

In the three international exhibitions of Vienna, Philadelphia 
and Paris (and especially in the last two), a very fair comparison 
could be made of the educational material (books, instruments, 
furniture, buildings, etc.,) provided in different parts of this 
country, with that of other lands. Dr. John D. Philbrick, to whom 
the exhibit in Paris owed its merits, has made a very compact and 
valuable statement of the results of such a comparison, upon 
twenty-one points, in an address which he delivered in Washington 
early in the present year.* 

The private enterprise of Dr. Barnard in continuing his American 
Journal of Education,+ almost, if not quite, as a labor of love in the 
service of public instruction, and the energy of Mr. Steiger in the 
preparation and publication of the Cyclopedia of Education, and 
the supplementary year books, are deserving special recognition. 

The excellent plan of printing annual reports of educational 
progress, has also gained ground within the last ten years; and a 
very large amount of experience and suggestions has been accumu- 
lated in the publications of States, cities and institutions. A more 
complete system of digesting these returns is greatly to be desired. 

On the mention of American education our first thoughts turn to 
the common schools, almost universally prevalent ; gratuitous, free 


*U.S. Bureau of Education, Circular No. 2, 1879. 

+ Especially honored both at Vienna and Paris. 

$+ L’instruction publique est gratuite dans tous les états de Vv Union, was the 
motto of the United States Educational Exhibit in Paris, 1878. 
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from church control, governed by local officers, and adapted to all 
classes of the people. The system is so well understood, far and 
near, that- we need not express our admiration for its germ, its 
growth, its fruit, or its wide distribution. It is enough to say that 
the buildings, books, teachers and methods are better now than 
ever before, and the mechanism, as a whole, never stood so firm or 
worked so well. It was never more deserving of the confidence of 
all good citizens. It is the rock of our political institutions. Yet 
it has been exposed of late, as of yore, to assaults from ecclesiasti- 
cal and financial objection. Those whose faith requires them to 
hold that education should always be in the hands of the church, 
are not likely to accept a secular system, until they have discovered 
that the voluntary principle may be as efficient in the religious 
instruction of the young, as it has been in the maintenance of 
churches. Until the world agrees with the observation of a recent 
traveller, that, under our present arrangements, ‘‘ the people of 
America are to the full as religious as any people of the world,” * 
objections will be made to ‘‘ Godless schools ;” but every attack, 
whether open or covert, will be met and thwarted as soon as 
popular attention is aroused. New York, Cincinnati and New 
Haven are among the more noteworthy battle fields where, within a 
decade, the religious cry has been heard. Among them all the 
New Haven story is the most remarkable. 

So, also, those who know the extent of municipal extravagance, 
and feel the burdens of unjust taxation, have directed the economi- 
cal knife first of all to the excision of high schools and normal 
schools, and then to the prohibition of all studies not strictly funda- 
mental, thus bringing on discussions which were wholesome if not 
pleasant, and which have led the school authorities on the one hand 
to stricter economy, and the tax-payers on the other hand to wiser 
liberality, because both came to a more accurate estimate of the 
American system of public instruction, its opportunities and perils. 

Besides these fundamental criticisms,—that our system of com- 
mon schools is ‘‘ godless” and too costly,—there are minor criti- 
cisms made by friends who seek its improvement, not by foes who 
wish its destruction. There is a general call for a more thorough 
system of inspection, and for better methods of examination. 
Regrets are heard that in many parts of the country there is so 
slight a connection between the common schools and the higher 


*Sir Geo. Campbell, 1879. 
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institutions of learning ;* and, on the other hand, credit is given to 
the University of Michigan for establishing a professorship of Edu- 
cation. The complaint is made by Dr. F. A. P. Barnard, that 
teachers are most inadequately paid, and by Mr. Philbrick, that 
their tenure of office is so brief. ‘‘ It is believed,” says the latter, 
‘*that the barbarism of subjecting professional teachers to an 
annual election is unknown outside of our country.” It is claimed 
that our graded schools are adapted only to average wants, so that 
bright boys and girls are kept back, and the poor and forlorn are 
not sufficiently considered; Mr. C. F. Adams, Jr., says, in a very 
suggestive article, that the great end of all school education is to 
make people able to educate themselves,—and that here our system 
fails. ‘The common school does not impart a love of good reading, 
nor teach the scholars how to read wisely. Mr. Edward Atkinson 
points out this defect, that as a general rule, not even ‘‘ elementary 
instruction is given in the simplest principles that underlie the 
social order of the State and of the nation.”f 

Instruction in handicrafts is advocated by the State Superinten- 
dent in Maryland. He regrets our neglect to provide manual 
instruction for those who are to be dependent upon manual labor 
for their support, and he recommends that drawing, ‘‘ which holds 
the same place in industrial as reading does in intellectual educa- 
tion,” shall be efficiently taught in every school; that girls shall be 
taught to sew, and that work-shop’ schools, after the Russian 
models, be introduced, experimentally, by private subscription, in 
one or more cities. He believes that when this is done, the next 
step forward will be obvious. 

As an illustration of what may be done in a single town for the 
improvement of schools, the new departure at Quincy, Mass., 
should be studied. 

The most noteworthy administrative change of the decade is the 
admission of women to the local school boards in Massachusetts, 
and the opportunity afforded them in the same State to vote for 
school officers. The most noteworthy pedagogical movement has 
been in the introduction of kindergartens, and in the attention 
bestowed upon Drawing and Vocal Music. 

*C. F. Adams, Jr., p. 51. 

+ Edward Atkinson; Labor and Capital, p. 75. 

+ Of the Cincinnati work M. Levasseur said: ‘‘The specimens of Drawing are, 


above all, worthy of note; they show a striking progress during the last few years.” 
Quoted by R. C. McCormick, in the North American Review, July, 1879. 
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One of the State officials in Massachusetts,* is persuaded that 
the opponents of free schools in various countries are making an 
apparently concerted attack upon the public school system of this 
country, with ‘‘an intensity,” as he says, ‘‘ which belongs to a 
dying cause,” and he has consequently made an elaborate statistical 
inquiry into the influence of different systems of instruction upon 
crime, pauperism, discontent, and other forms of social disorder. 
While doubting whether there is a more ‘‘ concerted” action in 
assailing than there is in defending the system, we must admit that 
such studies as Mr. Wright’s are of great value; and that it 
behooves all who are working the system to consider well its 
deficiencies, and to accept with readiness suggestions of improve- 
ment. It is well to be taught by our opponents, not less than by 
our friends. 

The common school system has had some severe strains. In the 
factory villages of New England, the Irish laborers, who super- 
seded, thirty years ago and more, the American operatives, have 
themselves been lifted up by an under current of French Canadians, 
who are not inclined to instruction, and whose children can only be 
reached by stringent legislation. In many of the Western States, 
the common school system is intimately connected with the State 
University, and is thus submitted to animadversions. In the 
South, the question of races forms a serious obstacle to its mainte- 
nance, and it does not yet seem certain what solution will be 
reached, outside of the large towns. Notwithstanding these 
strains, we may be assured by the testimony of impartial foreigners, 
as well as of our own citizens, that the system works well. One of 
the best and most recent American expositors of its principles, 
(President Barnard) declares that ‘‘ the question should not be 
how little the State need do, but how much it can do 
should omit nothing that it is practicable to do, if we desire also that 
there may be a good government.” ‘‘The common schools,” says 
another,{ ‘‘ are the one thing in regard to which there is no division 
of opinion in America. The people of the country cling to them, 
and lavish appropriations upon them, in the firm belief that they 
are the ark of the national salvation.” 

When we look above the primary to the ‘‘ upper schools,” as Dr. 

*0.D. Wright. * 


+ Address at Albany, July 10, 1879. 
+ Mr, C. F. Adams, Jr. 
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McCosh has called them in a recent paper,* we discover that there 
is a general demand for a more general or systematic connection 
than now exists between the primary school and the college. 
President Porter, like Dr. McCosh, has repeatedly and eloquently 
discussed this need. We have in most of our States no organiza- 
tion to be compared with that of the German Gymnasia, or the 
French Lycées, or even the English Public Schools. Each region 
among us has its own establishments—here, private masters ; 
there, endowed academies; again, preparatory collegiate depart- 
ment; there, church schools; and elsewhere, high schools main- 
tained at public expense. There is a general preference, I think, 
for private endowments like those which for more than two centuries 
have perpetuated at Roxbury the name of John Eliot, and at Hart- 
ford and New Haven the name of Edward Hopkins, or like those 
younger but not less vigorous plants, at Exeter and Andover, 
which bear the name of Phillips. A few such gifts have been made 
within the decade, those for instance of Sylvanus Thayer, at South 
Braintree, and Charles Morgan, at Clinton; but, considering the 
attachment of wealthy Americans to their early homes, and their 


readiness to erect a hotel, or a hall, or an obelisk, in memoriam, I 
wonder that the endowment of academies has not been more 


common. 

Practically, therefore, in the lack of adequate endowments, the 
voters have taken the matter into their own hands, and from Boston 
to San Francisco, large towns are generally provided with public 
high schools. This leaves the smaller towns of the country districts 
‘¢ out in the cold,” for private schools of the upper grades find it 
hard to live, and the high schools of towns and cities rarely 
encourage, though they sometimes permit, the attendance of pupils 
not resident within the tax-paying district. Moreover, the public 
high schools do not always prepare boys for college, and are some- 
times even hostile to collegiate instruction. The evil needs a 
remedy. Boys are sent from California to New England, a distance 
of three thousand five hundred miles, to secure that training which 
might just as well be given at the Golden Gate. The cost of send- 
ing them to such a distance, if expended at home, would have 
maintained a good school in which their comrades, less favored by 
wealth, might likewise have been taught. 

Our colleges have made great progress within the last few 


* Atlas Essays, No. 9. 
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years, — most obviously in their buildings, but also in their col- 
lections of books and apparatus, and in their plans of study. 
There has been a remarkable advance in college architecture 
within a decade—from Cambridge to Berkeley. The square, 
stiff buildings, which Dr. Holmes once called “‘ the muses’ facto- 
ries,” still stand on the older greens— but side by side are the 
new and ornamental structures inscribed with the names of mod- 
ern benefactors. Indeed, at the East, a college without a good 
building is now as rare as a college with a good building was a 
few years ago. 

Remarkable changes have been made in the courses of study, 
and in the enforcement of discipline. Cornell University, under 
President White, began upon a liberal plan, not unlike that of 
the University of Virginia, some forty years before. The under- 
graduate department of Harvard College has been almost trans- 
formed, under President Eliot, into a Faculty of Philosophy, as 
understood in Germany, with its amplitude of freedom. Yale 
College has, in name at least, subordinated the old academic de- 
partment to the more comprehensive Faculty of Philosophy and 
the Arts, of which the Scientific School was the nucleus. The 
University of Michigan has done away with the class system. » At 
Columbia, eclectic courses are proposed. The new foundation at 
Baltimore began on a free plan. These are but examples of a 
tendency generally recognized throughout the country, to offer a 
choice among several courses, instead of a curriculum, to the can- 
didates for a Bachelor’s degree. The change is costly, requiring © 
more teachers and more halls, — but the gain is undeniable. 

Indeed, some such modification of the traditional college course 
has been required by the advanced age of the students at admis- 
sion. Upon students who are younger than seventeen or eighteen 
years of age, a general plan of study may be enforced, a certain 
amount of language, mathematics and science being a valuable 
foundation for all later intellectual exertion; but after seventeen 
or eighteen years of age, marked proclivities and aversions are 
developed. Now, recent inquiries at Harvard show that the aver- 
age age of admission is eighteen years and five months. The 
average age of the last senior class in Columbia was nearly 
twenty-two years, at graduation. Moreover, the multiplicity of 
subjects proper to be taught in a college is so great that they 
cannot all be well taught to all scholars. ‘‘ The principle of eclec- 
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tive study,” says F. A. P. Barnard, “is the key which solves the 
whole difficulty.” 

It seems to me that in the maintenance of one curriculum for 
young men who are between the ages of eighteen and twenty-two 
years, may be found an explanation of two or three phenomena 
with which colleges were all familiar. The first of these is the 
avoidance of the traditional college course by large numbers of 
those who enter the schools of law, or by still larger numbers of 
those who enter the schools of medicine; another is the diminu- 
tion of the number of college students in proportion to the popu- 
lation, which has been demonstrated by President Barnard ;* 
and a third is the comparative undervaluing of classical studies, 
upon which Professor Gildersleeve has lately commented. Many 
years ago, Sir William Hamilton said that nothing tended to bring 
the study of Greek and Latin into disrepute so much as making 
it compulsory on all. 

Technical and scientific education has completely won its place 
in this country,—partly by aid of generous gifts from individuals, 
partly by governmental aid. Almost every State has now one 
polytechnic school, at least, — affording instruction in pure and 
applied science, often in connection with a literary college, — 
often by itself. Between Cambridge and Baltimore you may 
find such institutions at Boston, Worcester, Providence, Am- 
herst, New Haven, New York, Hoboken, New Brunswick, 
Princeton, Easton, Bethlehem, [Newark] and Philadelphia, and 
not far from this line of travel are the schools at Dartmouth, 
Burlington, Troy and Ithaca. In this region, such schools are 
obviously too numerous, — their endowments are inadequate, — 
their purposes are not yet differentiated; but they are having 
an immense influence upon the industry and education of the 
country, —affording a liberal training to a class of young men 
who-would not be attracted by classical studies. There was once 
danger that they would be despised as schools of the ‘‘ bread and 
butter sciences,” but fortunately the two oldest colleges of New 
England received the generous gifts of Lawrence and Sheffield, 
thus affording to what was called the new education, protection 
and dignity, and preventing any conflict between the advocates of 

*“Tn proportion to the population the number of college students is less than it 


was thirty years ago, in the proportion of two to one.” —[ Amer. Journ. of Education, 
1871, p. 439. 
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scientific and literary culture. It is also fortunate that the 
national land grant was made in terms which gave free scope to 
enlightened ideas, and made the schools thus aided scientific as 
well as technical. In some cases their literary activity has been 
noteworthy, as in modern languages at New Haven, and in Philos- 
ophy at Boston. In industrial training, some of the features of 
the Worcester school, under Prof. C. O. Thompson, seem to me 
particularly good,— and all the more noteworthy because that 
school has grown up without municipal, State or national aid, and 
because its principal arrangements are adapted to any manufac- 
turing community, where there is spirit to devise and generosity 
to maintain so useful a foundation. 

A suggestive American writer has recently raised the questions 
whether there ought not to be a higher training in our schools and 
colleges for those who are to be merchants and manufacturers? 
*¢ Are the sons of rich men being as well qualified,” he asks, ‘* to 
know their true position and to save themselves from wasting their 
lives, as the sons of the poor are becoming trained so that they 
may become rich?” * In this enquiry he is quite in accord with a 
recent British writer (Grant Duff), who puts in a strong plea for 
an education adapted to the young man “ who has all the chances” 
in his favor, — health, wealth, talent, position, and opportunity. 

The name of University has been so misapplied and multiplied 
in this country, that to recover its true significance we must recur 
to old-world usages. There we shall find that the number of such 
institutions is strictly limited, not infinitely distributed, and that 
while there are varieties of species, the type remains. Universities 
have there four-fold functions,—they confer degrees; they 
encourage professional training (in law, medicine and theology) ; 
they afford opportunities to pursue scientific and literary studies, 
not professional, beyond the college limits; and they aid in 
promoting knowledge by laboratories, observatories, museums, 
libraries, and publications. Let us see how matters stand among 
us, under each of these four heads. 

(A.) We begin with the bestowal of Degrees. Colleges in this 
country, from their earliest days, have exercised the right of 
bestowing academic titles, not only on the completion of a course 
of study, but as honorary distinctions, and that, too, in Faculties 


*Edward Atkinson, Capital and Labor, p. 48. Cf. Grant Duff’s Pleas for ‘‘a boy 
who could have all the chances.”” Miscellanies, p. 197. 
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where neither students nor teachers were found; and it would now 
be as difficult to withdraw this prerogative, as to place restrictions 
upon popular suffrage. Consequently, an American degree is of 
no value unless the public know by what college it was given. 
Honorary degrees have been bestowed like counters, not like coin. 
New varieties of title have been invented, — as many as twenty- 
four being recorded in a recent official report. It is even said that 
ambitious and unsuspicious persons abroad have purchased diplo- 
mas from institutions which have nothing but a name, vow et 
preterea nihil. The long list of honors worn by Hosea Biglow, 
and the mock “ Med. Fac. Catalogue” of earlier date, proved to 
be ineffective satire. University distinctions have thus become 
like the titles of ‘* Colonel” and “‘ Judge,” in the Rocky mountains, 
the last of which it is safe to bestow on any man with education ; 
the former, on any man without. Under these circumstances, it 
seems sometimes as if the bestowal of degrees should be abandoned 
in this country; but, within the last few years, there have been 
signs that instead of this, efforts will be made for their rehabilita- 
tion. It has been proposed that every writer, affixing to his name 
an academic title, should say where it was bestowed, and in one 
institution, at least, this usage has been followed. Then the 
strongest colleges have determined that the degree of M.A. shall 
no more be given without examination. The degree of Doctor of 
Philosophy has been introduced and bestowed for the most part on 
examination only, though it occasionally appears among honorary 
titles. 

President Barnard, of Columbia College, a few months ago, 
presented a plan for the rehabilitation of college degrees from 
their present degradation. He has proposed that in each State a 
State University should be established (akin in its form to that of 
the State of New York or to the University of London), charged 
with no duty of teaching, but empowered, among other things, to 
examine all candidates for admission to college, and all candidates 
for degrees ; and, finally, to confer diplomas under the seal of the 
university, setting forth the name of the college presenting the 
candidate. He recommended the trial of this scheme in New 
York, where a State University, possessing in a measure these 
very powers, is already in existence. He says the plan was 
approved several years ago by Chancellor Pruyn, and afterwards 
by Chancellor Benedict, but the chief obstacle to its adoption 
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appears to be the financial question, — how to pay a body of per- 
manent and able examiners. Dr. Barnard looks for no sudden 
success for his plan, but hopes for its adoption in New York a few 
years hence, when the corporation, known as the Regents, com- 
pletes its first century. 

This suggestion is an important one and may lead to good 
results ; but I should be much more hopeful that a plan could be 
devised by which the strongest and best colleges of the country 
could be associated in a league, and could agree upon a standard 
of examination, and on a board of examiners,— to be paid by 
contributions from each institution in the confederacy. We might 
even hope that some generous person would provide for a Univer- 
sity Union an adequate endowment. Bad as false titles are in any 
case, they are worst of all in the medical profession, for the mystic 
letters ‘“‘ M. D.” are supposed to give the wearer a right to prac- 
tice one of the most responsible callings. Everybody knows how 
the title is won; nobody has the power to stop the unworthy 
bestowal. 

It is poor comfort, but yet it is a comfort to learn that America 
is not the only country where such abuses are prevalent. The 
well known Italian scholar, de Gubernatis, thus speaks of the 
present condition of a land once world-renowned by its universities 
of Bologna, Padua and Salerno. 

In Italy, he says, it is “‘ a vice of our university system that the 
adoption of the title of Doctor comprises also the right to practice 
the profession to which it belongs; so that he who takes his 
degree in medicine to-day, becomes a physician on the morrow; he 
who receives his degree in the law, has the right after three years 
of practice, as it is called, but which in reality is-nothing more 
than having simply been present in a lawyer’s office, to pursue 
the legal profession. He who takes his degree in philosophy and 
philology, is entitled to establish himself at once as a professor in 
an academy or lyceum. Thus the Italian University, which is, 
properly speaking, neither a high scientific school nor an especially 
high professional one, arrogates to itself the double privilege of 
nominating the scientific doctors, and of giving the diplomas for 
the various professions.” 

Already in this country the medical profession is discussing this 
evil, and an association has been formed which proposes to restrict 
its membership to those who have taken the degree of Bachelor of 
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Arts, as well as that of Doctor of Medicine; but before many 
years the association will discover that the degree A. B. is no 
more trust worthy than that of M. D.; and that the difficulty in 
ascertaining its value is quadrupled ; for here are nearly four hun- 
dred institutions which confer the baccalaureate, and not yet one 
hundred that bestow a degree in medicine. 

The remedy must be more thorough than this. 

(B.) It is unfortunate that the professional schools of this 
country in their origin were not considered to be the branches of 
a university, but were private foundations, — a sort of associations 
for expanding the opportunities given in still earlier times by the 
practising physician, the lawyer, and the pastor. Most notewor- 
thy of such agencies was the Law School at Litchfield. Even 
now, in institutions where professional schools are maintained, 
they are rarely regarded as essential parts of the foundation. 
They are very different in the trustee’s eyes from “ the college 
proper ;” they are ‘the outside departments.” Hence they have 
remained almost private establishments. Pupils have been 
received without examination, and without being asked for their 
college diplomas, and they have been graduated without adequate 
tests of their proficiency made by impartial examiners. It is a 
wonder that under so bad a system the results are not worse, and 
that the bar, the clergy, and the medical faculty stand so high 
and include so many who rank with the foremost of other 
countries. 

Already changes are in progress. The Medical Faculty in 
particular, where the evil of imperfect education has been most 
obvious, is under constant discussion. Harvard led the way in 
reform, and the University of Pennsylvania is following with fun- 
damental improvements. A league of medical colleges has been 
formed for mutual support in the promotion of better plans. 
Three or four of the Law schools have made great improvements 
in their organization. In the schools of Theology there has been 
less ground of complaint, but an interesting question has been 
recently raised as to whether there is a ‘ non-sectarian theology ” 
which a university should teach.* 

If any one will compare our American programmes with the 
German methods of promoting law studies, as sketched by Von 
Holtzendorff in a recent communication to this Association, or 


*See The Nation for July and August, 1879. 
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with the European methods of educating physicians, as sketched 
by Dr. Billings, he will not be surprised that the first utterance of 
a distinguished London surgeon to an American, casually intro- 
duced to him, was a sarcastic denunciation of American degrees, 
or that a young graduate from the United States, strong in the 
possession of his diploma, ‘‘ finds that document almost a matter 
of ridicule among teachers and students in a German university.”* 

Endowments for professional education will quickly invigorate 
these schools, though too much must not be expected from 
them. Stringent legislative enactmentg, persistently enforced, 
would do more. The united action of colleges and universities 
would be the most efficient of all agencies. 

(C.) There has been within the decade a very considerable 
progress in opportunities for graduate non-professional instruction. 
The want is clearly recognized in the official utterances which 
have been made at Cambridge, New Haven, New York, Princeton 
and Baltimore. Unfortunately many colleges, which are too feebly 
endowed for their appropriate work, are endeavoring to retain a 
company of pupils as graduate students. But there are not yet, 
in the entire nation, professors enough who are free for university 
work in distinction from collegiate ; nor funds enough, nor adequate 
arrangements to encourage the growth of such a class of teachers. 
It is no wonder that the number of professors who would be 
selected by those working in their own departments, as excep- 
tionally fitted for university work, is not large; for even in Ger- 
many, most fertile of all lands in the production of learned men, 
the same want is acknowledged. In Italy, we are told by de 
Gubernatis that it would be hardly possible to find the requisite 
professors even if the number of universities were reduced one 
half +; and in England, when both Oxford and Cambridge needed 
to fill their professorships in a branch of Philology, we were told 
that there was but one man whose achievements gave him a claim 
to either chair. { 

If this is so in old countries, much more is it true in the new. 
We may find a remedy, first, in the establishment of graduate 
scholarships anc. fellowships, by which superior scholars may be 
discovered, encouraged, disciplined and promoted ; and second, in 

* See the Atlas Series, No. 9, from the International Review. 


+ Atlas Series, No. 9, p. 76. 
+ Nation, July 31, 1879. 
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making the career of a professor more attractive, particularly in his 
advancing years, by increasing emoluments, or perhaps by a 
plurality of salaries, or better yet, by the certainty of official 
tenure, and the expectation of a pension. A distinguished 
German, invited not long ago to this country, hesitated to accept 
a large salary among us, in place of his smaller stipend at home, 
because the position of professor in Germany is so secure and so 
pleasant, and because in case of his early death his family would 
receive some governmental support. 

(D.) Inthe encouragement of research, by which I mean literary 
as well as scientific investigation, our colleges as corporations have 
done but little, though connected with them have been investiga- 
tors of original power, and world-wide repute ; men whose names 
will always be honored in the annals of science and letters. Some 
of the best professors have been-so absorbed by attention to the 
work of instruction and discipline, that they have had neither time 
nor strength for independent research. Funds for printing have 
not always been at the command of those who would have been 
quickened by them; the libraries have been small; the instru- 
ments of precision but few; the laboratories, too often merely 
places for the preparation of lectures. All this is now changing ; 
but to make provision for research, on a university scale, requires 
enormous expenditures,— sums far beyond what have yet been 
provided either in the oldest or the newest foundations. One of 
the best indications of progress is a list of apparatus, — the seed 
corn from which a harvest may come,—just published by the 
Library of Harvard College, indicating what instruments are now 
available in different parts of this country for the use of those who 
wish to engage in exact and delicate investigations in physics. 
For literary research, compare the opportunities now enjoyed at 
Harvard, Yale, Brown, and Cornell, with the college libraries of 
fifty years since, when ‘ the best selected and most valuable in the 
United States” numbered thirty thousand volumes.* 

From the subject of Universities, let us pass to that of the 
Education of Women. Long ago their place was won among the 
teachers of public schools, and provision was made in most of the 
States for their liberal instruction in Normal Schools. Medical 
Schools have also been opened for their exclusive benefit, and 
Training Schools for Nurses (of which the Connecticut School takes 


*President Quincy; Report of Harvard College. 1830. 
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the lead,) are now connected more or less closely with several of 
the best hospitals. Schools of Design, of Decorative Art, and of 
the Fine Arts, are open to them as freely as to men. There is an 
excellent organization for the promotion of Home Studies, and a 
system of examinations for certificates, maintained by Harvard 
College, with useful results. But this is not near all that has been 
called for and attempted in the education of women. A strong 
demand for opportunities of liberal culture in the fundamental arts 
and sciences has been heard in every part of the country, and the 
question has been earnestly discussed whether the existing colleges 
for young men should be open on equal terms to young women, or 
whether in some other way their requirements should be met. In 
some places the question is still mooted; in others, it has been 
settled, for the time at least, by inviting young women and young 
men, upon the same terms, to the same class-rooms and laborato- 
ries; elsewhere, particularly in some of the oldest colleges, the 
feeling is strong, and, I think, increasingly strong, against the 
admission of women, and what is called co-education meets vehe- 
ment opposition. Meanwhile, the question is settling itself by the 
generous donations which Vassar, Wells, Smith and Wellesley 
Colleges have received. Still another such foundation is projected 
in the neighborhood of Philadelphia, and there are other kindred 
institutions less conspicuous than these typical foundations, but 
pursuing substantially similar paths. The most recent movement 
is the offer of collegiate instruction to young women, unoflicially, 
by the teachers of Harvard College acting in their individual ca- 
pacity, and without the public sanction of the authorities—a plan 
which in its aim and methods is quite accordant with that of Girton 
and Newnham Halls in Cambridge, Old England, and will be 
watched with lively interest. 

The result of all these movements cannot yet be estimated, but 
a careful and suggestive study of their tendency, particularly with 
relation to special colleges for women, was given a short time since 
at Northampton, by the President of Harvard University, and 
about the same time, with reference to co-education, by the Presi- 
dent of Columbia College. 

The care of the neglected and unfortunate has never appealed 
more strongly than now to the intelligent efforts of teachers. 
Though the blind are not taught to see, the mute are taught to 
speak, and their education may be carried in the National Deaf 
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Mute College at Washington, under Dr. Gallaudet, almost as far, 
Professor Henry said quite as far, as is common in colleges for 
those who are not thus afflicted. The collection of books printed 
for the blind, with embossed type, by the Louisville house, was 
pronounced at Paris the most complete ever seen in Europe.* 
Churches have never been more active than now in efforts to reach 
the vicious and neglected children of cities. Large numbers are 
yearly taken away from their surroundings and placed upon good 
farms in the West. There is a strong tendency to insist upon as 
near an approach as possible to family methods in the care of 
orphan asylums, reformatories, and other assemblies of children, 
in place of the congregate system, which has been chiefly advo- 
cated because of the inexpensiveness of its methods. In the city 
of Hartford, a fund left by David Watkinson, many years ago, for 
the trial of the family system on a plan akin to the Rough House 
at Hamburg, or the agricultural colony at Mettray, has accumu- 
lated to such an amount that, in all probability, the experiment 
will ere long be instituted. 


Special attention should be called to a most satisfactory attempt 
to provide the freedmen with an education adapted to their special 
requirements, which is in progress under General Armstrong, at 
Hampton, Va., one of the most sensible and vigorous institutions 
among several which have been founded for the training of African 
teachers. Recently the United States Government has sent to 
Hampton a company of previously untutored Indians to share in 
the advantages of the normal school, and the success of General 
Armstrong and his colleagues in teaching them has been so great 
that a second educational colony is to be formed, under the 
auspices of the Secretary of the Interior, at Carlisle Barracks, 
in Pennsylvania. . 


Physical education has made much progress. The establishment 
of parks near most large towns, (influenced in no small degree by 
Olmsted’s excellent work in New York,) the ease with which the 
mountains and the sea shores can be reached in warm weather, the 
introduction of athletic sports for young women and young men, 
even in remote rural districts, as well as in large towns ; the estab- 
lishment of gymnasiums in colleges; the rivalry with the rifle, in 
such contests as at Creedmoor ; improved cooking, most obvious on 


*Hon. R. C. McCormick, North American Review, July, 1879. 
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long lines of travel; better ventilation and drainage in schools and 
dwellings,—are all telling upon the bodily welfare of our people. 
The long, lank, typical Yankee is disappearing. Professor Huxley, 
in his first speech in this country, expressed his surprise in finding 
the American women so hale and hearty, and a still more recent 
Scotch traveller tells a story of his friend, a member of Parliament 
for Paisley, who was anxious when he reached Chicago to see a 
typical American. At last he found a man who exactly came up 
to his ideas. ‘‘ Have you been long here?” was the question. 
“Na,” was the answer, ‘‘I am jist a month frae Glasca.” 


Various questions have arisen within the last ten years as to the 
proper influence of the national government in promoting educa- 
tion, the more important of which are these three: the maintenance 
of a United States Commissioner and Bureau of Education; the 
expediency of founding a national university, and the disposal of 
the public lands for the promotion of education. 

The first of these questions seems to be settled by general con- 
sent. There is a wide-spread, if not unanimous, recognition of 
the value of a Bureau in the Department of the Interior to collect 
and disseminate information respecting the state of public instruc- 
tion, and of all the agencies employed for its promotion. 

As to the second, there seems to me an equally wide-spread 
belief in the inexpediency of founding a national university, under 
the general government. President Eliot’s remarks upon this 
matter gave expression to the views of many others. 

The disposition of the public lands for educational objects is 
still under debate. The national scientific and technical schools, 
provided for by the Morrill bill of 1862, have presented strong 
cjaims for increased endowments ; while the need of financial aid 
to enable the Southern States to maintain and perfect their systems 
of common schools, has been ably advocated by Senator Hoar, and 
has received quite general approbation. His repeated efforts to 
secure, for the benefit of Southern education, a certain part of the 
income derived from the sale of public lands, have not yet reached 
a result; but whenever they have had fair consideration in Con- 
gress, they have commanded the support of enlightened men. His 
proposals have not looked to the establishment of a national 
system of education, but only to the support of State systems. It 
seems to me that now the currency question is so nearly settled 
no interest is more pressing than that of Southern education; and 
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I know of no plan so feasible for its promotion as that of Mr. 
Hoar’s. 

While it seems wise that the general government should go as 
far as justice will permit in encouraging the Southern States to 
promote a good system of public instruction, it will never be 
forgotten, under the leadership of Senator Hoar, that local and not 
national responsibility has made the education of the Northern and 
Western States so good, and that there would be danger in trans- 
ferring to Congress powers now exercised in this matter by the 
Legislatures of States. There is reason to dwell upon this point, 
because the advocates of the opposite view are more numerous and 
outspoken than formerly. For example, a recent examination of 
National Education in Europe, by Dr. Bennett, of Syracuse Uni- 
versity, concludes by saying: ‘*We are rapidly approaching an 
era in our history when the question of a truly national education 
must be pressed upon us for solution. Already is the agitation 
begun. The wonderful diversity of facility for obtaining an educa- 
tion in different parts of the United States, is a most serious 
hindrance to the realization of a true and genuine national homo- 
geneity and unity.” 

While Congress has hesitated to act, it is most fortunate for the 
South that the munificence of George Peabody, wisely administered 
by Dr. Barnas Sears, has been so efficacious in encouraging 
educational activity. The reports of the Peabody Trustees exhibit 
most clearly what may be done by external pecuniary aid to 
strengthen and develop the system of instruction devised and 
maintained by local responsibility. Few agencies for good have 
been so potent and so quiet as the Peabody Fund, which encourages, 
instead of stifling, the exertions of the community through which 
its beneficence operates. 


It is not easy to indicate the extent of American influence in 
promoting education in other countries, — but it is not difficult to 
trace in the modern school-laws of England, the study of Ameri- 
can experience,— as the speeches of Bright and Forster, and 
many other statesmen will testify; and certainly in South Amer- 
ica there have been wise men who have looked with care at what 
we are doing. American missionaries have planted American 
colleges beyond the confines of christendom, in several places. 
Still more remarkable is the action of the Chinese and Japanese 
governments, in sending numbers of choice young scholars to be 
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trained in our schools and colleges, — and in inviting such men as 
Dr. Martin to Peking, and Dr. Murray to Tokio; the former as a 
professor, and the last named as a school administrator, to aid in 
the introduction of occidental knowledge. 

Dr. Philbrick, in a recent address, has enumerated five particu- 
lars in which he thinks European nations are avowedly disposed 
to follow American experience ; in the maintenance of a Bureau of 
Education, for the collection and diffusion of information; in the 
gratuitous provision of instruction; in separating public schools 
from sectarian or ecclesiastical control; in looking to local taxa- 
tion for financial support, and in providing liberally for the higher 
education of women. He has also frankly pointed out those 
peculiarities of our system, in which he thinks that we are exposed 
to European criticism. Most, if not all these criticisms have also 
been made by our own citizens, and have been alluded to in the 
previous discussions of this paper. 

There have been some noteworthy attempts to formulate the 
principles of public instruction in such a way that foreigners, un- 
acquainted with our political aims, might understand our views. 
Among these may be mentioned a large number of papers pre- 
pared for the Japanese minister in Washington, and published by 
him, nearly ten years ago,—and a more recent statement, published 
by the Bureau of Education, and reprinted in the American Edu- 
cational Catalogue at the Paris Exhibition of 1878. 


The establishment of Summer Schools is an interesting educa- 
tional movement. The exigencies of our climate, in the Atlantic 
and Valley States, require the suspension of ordinary mental 
tasks for a long period in the summer, and the constantly increas- 
ing facilities for access to the sea side and the hill side, encourage 
large assemblies in favorite resorts. Hence, very naturally, partly 
for entertainment and partly for intellectual profit, schools have 
been devised for the supplemental instruction of teachers and 
others who are “off in vacation.” During this present season, 
Harvard College has maintained its summer schools of Botany and 
Chemistry in Cambridge; the fame of Emerson, Alcott, and their 
colleagues, has brought to Concord scores of thoughtful people 
interested in the abstract study of Philosophy ; Martha’s Vineyard 
has had its schools of literature and science; the Sauveur schools 
of modern languages have been held in three college towns; and 
the ** Biblical Park,” at Chatauqua, has attracted its usual throngs. 
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The excursions of the Appalachian Club, though not scholastic, 
have an educational character quite worthy of mention in this con- 
nection ; and at the opposite extreme, the philanthropic transfer 
of poor children from the largest cities to the country, is another 
phase of this tendency, quite as commendable as any that have 
been named. The difficulty of maintaining a summer school at 
Penikese was too great to be readily overcome, but Professor A. 
Agassiz, since his father’s death, has been rendering a still greater 
service to science by the maintenance of a private zodlogical 
laboratory near Newport; and in the same spirit, the Chesapeake 
Zodlogical Laboratory has been for two years maintained in 
the neighborhood of Fortress Monroe. The summer expeditions 
of Professor Marsh to the Rocky Mountains, with parties of Yale 
students; that of Professor J. D. Whitney, of Harvard, to Colo- — 
rado; of Professor Shaler to the Southern Parts of the Appalachian 
system; and of the Massachusetts Institute of Technology to 
famous mining districts, deserve mention here, not so much for 
their scientific as for their educational significance, — though both 
are noteworthy. 

Learned societies, based upon the style of the Royal Societies 
of European capitals, like academic degrees, have not flourished in 
this country, and have gradually assumed more and more of a 
local and popular character, — which means that they are less 
national and less exclusively scientific. It is too soon to prog- 
nosticate what will come from the institution of the National 
Academy of Sciences, or to say whether its organization is as 
good as that of its elder sisters, the American Academy and the 
American Philosophical Society. But there is evidently an increas- 
ing tendency to form societies with limited membership for the 
discussion of special subjects. Thus the’ medical profession has 
its neurological, its ophthamological, its gynecological, and its 
otological associations ; the Oriental Society which used to main- 
tain its classical section, now sees a special Philological Associa- 
tion in active operation ; the mining engineers, and the architects, 
and the officers of the navy have their assemblies for scientific 
meetings; societies for promoting local historical research are 
multiplying, and so are art associations, — and many other forms 
of intellectual codperation and instruction. I have only meant to 
give examples. \ 

One of the most encouraging features of Education in this country 
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is the recognition which is given every where to science. We 
have had among us no controversy of a serious sort between the 
advocates of literary, and those of scientific training; nor has 
there been any wide spread apprehension among religious people 
that the study of nature and of nature’s laws would tend to irrelig- 
ion. All our colleges made early provision for scientific studies, 
and with the growth of science and the increase of means, have 
provided still more liberally for such pursuits; while, among 
schools of lower grade, the admirable text books prepared by Gray, 
Dana, Guyot, and other foremost men, have enccuraged and devel- 
oped a love of observation and a power of reasoning in respect to 
the visible world and its unwritten laws, from which will come 
greater and higher results than any yet known. 

Mention must be made of the munificence of wealthy Americans 
in founding schools, endowing colleges and universities, aiding 
hospitals, constructing libraries and public museums, — and, in 
innumerable conspicuous and hidden generosities, endeavoring to 
promote the culture of their times. The world has never seen 
such spontaneous and liberal contributions from individuals, as 
those which have been bestowed by Americans on the institutions 
of science and education. I do not know of one such gift which 
has been misapplied ; I know of scores which have quickened and 
strengthened good old foundations, and of scores which have pro- 
vided for wants that could, in our governmental system, be reached 
in no other way than by private liberality. 

The growth of libraries, and of public museums of the fine arts, 
has been most remarkable within the last decade. In regard to 
libraries, an exhaustive report has been printed by the U.S. 
Bureau of Education, and a similar report is understood to be 
nearly ready on the subject of Art Museums and Education. For 
admirable catalogues and literary bulletins, tending to make every 
library in the land more useful, the country is greatly indebted to 
Professor J. Winsor, lately of the Boston Public Library, and now 
of Harvard College. There are now many institutions in the 
country where the miserly theory of the public library has given 
way to the laboratory theory, — and where the managers are gov- 
erned by the sentiment which actuated Mr. Panizzi, — a sentiment 
worthy to be written in every great reading room. 

I look with great interest upon the educational aspect of the 
Spelling Reform Association, which has already enlisted the 
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codperation of the foremost students of English philology in this 
land, and in Great Britain, — Miller, Sweet, Skeat, Sayce, Morris, 
among the English ;— Whitney, Child, March, Trumbull, Halde- 
man, Lounsbury, among the American philologists. Its members 
do not look for rapid changes in the common orthography, but, 
under the guidance of most competent leaders, they are pointing 
out the absolute lack of system which new prevails, the advantages 
of reform, and the methods by which a correct usage may be 
determined. “Already,” says Professor William D. Whitney, 
‘there are few in our community deserving the name of scholar, 
who do not confess that a historical spelling is in principle inde- 
fensible, that it has no support save in our customs and prejudices.” 
‘** So far as phonetic instruction is concerned, the best help,” says- 
Prof. March, ‘“‘ has come from the pronouncing alphabet of Dr. 
Edwin Leigh, that ‘ patriot scholar.’ ” 

Similar activity is shown by the Metric Bureau in promoting a 
knowledge of the French metric system, and in facilitating its 
general introduction. Some of the devices for making the new 
measures easily understood and popular are most ingenious. 


Among the difficulties with which we have to contend may be 
named the geographical. Our system of decentralization has 
deprived us of the advantages of a national capital. Washington 
may serve as the political centre, New York as the financial, Phila- 
delphia the industrial, Boston the educational,— but not one of 
these cities, nor St. Louis, nor Chicago, has held, or is likely to 
hold, the commanding position of London, Paris, Vienna, Peters- 
burgh, Berlin, or Rome, each the seat of government, wealth, and 
learning. In the journey of a single night, the professors of 
Dublin and Edinburgh can come to London, and in twelve hours 
more may reassemble in Paris or Brussels. Oxford and Cambridge 
can meet in two hours on neutral ground in Pall-Mall. During 
the season in London, one may expect to meet with a very large 
proportion of the British leaders in his own line of thought and 
work, — whether that be the church, the State, science, literature, 
education or finance, — and the strangers attracted from distant 
parts of the globe. It is hard for an American who has not shared 
such intellectual advantages to appreciate their stimulating char- 
acter. One short interview will sometimes suggest work for 
months to come,— or will remove obstacles which have blocked 
the way for months that are gone. But it takes thirty-six hours 
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for a citizen of St. Louis or Chicago to reach Boston ; seven days 
and nights of continuous travel for a Californian to reach New 
York. 

The Mississippi valley, where a few years ago “the danger of 
barbarism” was pointed out by a gifted orator, has already become 
a most important factor in the intellectual progress of the country. 
The centre of population, as we know, has already crossed the 
Alleghany mountains, and is not far from that central region of 
political influence from which so many of the highest officers of the 
government have come. The East is forced to acknowledge that 
in the West may be found the most frequented university of the 
continent. Cincinnati has robbed New York of its leading 
musician. The most abstruse of American periodicals, the Journal 
of Speculative Philosophy, is published in St. Louis. The Analyst, 
till lately the only American mathematical magazine, is printed in 
Iowa. Heavy volumes on political science, like those of Roscher 
and Von Holst, are issued at Chicago, and are printed in the 
heart of Wisconsin. Harvard and Yale have found it desirable to 
send examiners annually to large towns in the West. 

We are rapidly building up the scientific, literary and esthetic 
attractions of our large towns. Boston, in its comprehensiveness, 
still leads in these respects ; Harvard, the oldest, is still the richest 
and most abundantly equipped, and, I may say, the most progres- 
sive of American institutions. The Boston Public Library has 
been for many years one of the most exemplary teachers of the 
land; the Museum of Art, combining now some of the treasures 
of the Athenzeum, of the Technological School, and of Harvard 
College, with gifts and purchases, shows what may be done in 


_ three years of financial depression by codperation and skill. New 


York is not far behind with its Astor and Lenox libraries, and 
its park museums of the fine arts and of natural history ; Philadel- 
phia enjoys the unsurpassed advantages of its Academy of the 
Fine Arts, its Museum of Natural History, and its costly Rush 
Library ; and Washington, with the national establishments, grows 
every year more worthy the name of a national metropolis, richer 
in collections both scientific and literary, and more and more 
worthy to be called a scientific capital. Baltimore, Cincinnati, 
St. Louis, Chicago and San Francisco, are farther on in these 
respects than the first named cities were a few years ago; and 
among the smaller towns, New Haven should certainly be named 
as an example of the rapid growth of the opportunities of study. 
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In the survey now made, we have seen that the drift of Ameri- 
can education has been toward the diffusion rather than toward 
the advancement of knowledge; to the instruction.of the multi- 
tude, rather than to the development of a distinctively learned 
class. So thoroughly has this tendency been manifested, that no 
one, so far as I am aware, has questioned a saying of the present 
Bishop of Manchester, who closed his report on American educa- 
tion by this oft-quoted dictum: ‘*The people of the United States, 
though not the most highly educated, are the most generally 
educated people in the world.” 

We have secured to every inhabitant opportunities for learning 
to read and write the English tongue, and thus to enter upon 
a rich inheritance of literature and science, the experience of man- 
kind. But this result has been bought at a great price. It has 
cost large sums of money, and immense exertions upon the part 
of scholars, statesmen, philanthropists and reformers. It has 
consumed a vast amount of intellectual force, and has delayed 
—but not prevented—that ample encouragement of higher 
institutions which might have been anticipated under another form 
of social organization. 

Let us bring to mind many evidences of this popular intel- 
ligence, in the excellence of our common schools; in the eager- 
ness for the name of college, even where the reality cannot. be 
had; in the acceptance of scientific discoveries, however contrary 
to superstition and prejudice; in the number and ingenuity of 
mechanical inventions; in the universal demand for newspapers ; 
in the admirable character and wide circulation of literary maga- 
zines ; in the call for standard books in cheap and handy forms; 
in the establishment of public libraries ; in the fondness for politi- 
cal discussions; in the love of preaching and lectures; in the 
frequency of conventions for educational, commercial, philan- 
thropic and religious reforms; in the abundance of voluntary 
efforts for training the weak and unfortunate; in the voluntary 
contributions for constructing and maintaining churches; in the 
munificent gifts for educational establishments. 

All this, limited by no local or provincial restrictions, and 
equally true in California and Massachusetts, indicates the intelli- 
gence of the people, their love of knowledge, and their desire for 
something higher and better than what they now enjoy. 

We have also seen that popular education, in our country as in 
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all others, is still imperfect, — that there are slums in cities, and 
tramps in the country; that there are quacks in medicine and 
demagogues in politics; that moral education has not received 
enough attention, and that patent medicines do sell; that training 
in the elements of political economy is rarely provided; and that 
there are defects in the administration and instruction of schools, 
which it is important to eradicate. It is true that the American 
system of public instruction has not yet been proved successful at 
the South, where the vast number of enfranchised blacks, till lately 
untaught, suggests grave difficulties, which are augmented by the 
impoverished condition of public treasuries. It is trve that the 
voice of Communism has been heard in loud tones,—and that 
an occasional craze in financial theories seizes the people like an 
epidemic mania. It is true that the number of scholars who enter 
college diminishes as the population increases, and that those 
checks against professional charlatans, which an enlightened 
government should impose for the protection of the people, are 
evanescent or obsolete. 

Yet, admitting these drawbacks, we may claim that the popular 
education, compared with that of any other people, is satisfac- 
tory in a very high degree, and will actually, before many years, 
be greatly improved. 

We are now ready, as it seems to me, to take rapid steps for- 
ward. The wilderness has been explored, the water power 
measured, the railroads built, the schools and the churches have 
been planted. After twenty years of animosity, hostility, and 
financial depression, we are beginning a new epoch of peace, 
thrift and enterprise, wiser and more sober as a nation than ever 
before. We shall attempt better and greater things than hitherto; 
we shall aspire to do our national part for the advancement of 
knowledge, in the confidence that thus humanity will be bene- 
fited, civilization extended, iniquity lessened, and barbarism 
subdued. It is not only true that we have a continent to teach,— 
even the oldest civilizations are turning to us for light. Never 
has there been a time so inspiring as that on which we now enter. 


In helping on a better condition of society, such agencies as the 
American Social Science Association, and the local organizations 
of kindred aiths in Philadelphia, New Haven, and elsewhere, have 
a most influential part to perform. In quickening thought and in 
eliciting suggestions they have been very fruitful. The American 
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Association can claim much more than this. Nine published 
numbers of its Journal are full of valuable papers. Its discus- 
sions, freely reported in the public journals, have had an obvious 
influence upon public opinion. Its earnest advocacy of reform in 
the civil service has produced important results, if not all that 
were anticipated. It has quickened the formation of two allied 
societies, the National Public Health Association and the Associa- 
tion of Boards of Charity. Its members have had a powerful 
influence in promoting those financial measures which have enabled 
the Secretary of the Treasury to resume specie payment. 

For the future, our association needs more members, more aux- 
iliaries in every part of the land, and especially more means of 
publication, that good ideas, once suggested and approved, may 
be widely and promptly circulated. 

Ladies and Gentlemen: As we go away from this meeting to 
resume our various responsibilities, let it be with the pleasant recol- 
lection that we have many colleagues, seen and unseen, working 
with us for the welfare of society. Let us feel fresh hope and 
courage in the years of plenty which seem likely to follow the 
years of scarcity. Let us improve the increasing buoyancy of 
these days, as the farmer improves the recurring spring by 
planting good seed in the quickened soil. If we dare not say 
that, with all our human weaknesses, we fulfil completely the 
first and great commandment, let us at least live up to the second, 
which might well be our associated motto, ‘* Thou shalt love thy 
neighbor as thyself.” 


Note: The earlier pages of this address were printed without the writer’s 
supervision, and in consequence there are some slight inaccuracies, — most 
of them, it is thought, of such a nature that the reader will readily correct 
them; e. g. the comma after ten years (page 1), should be a period; on page 
three, an allusion should have been made to the Report on Education in the 
Philadelphia Exhibition, by Dr. John W. Hoyt; on page 4, at the end of the 
first paragraph, ‘‘ story” should be ‘‘ controversy;” on page 9, there is no 
reason for brackets enclosing the word Newark. 
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THE METHOD OF STUDY IN SOCIAL SCIENCE. 


AN ADDRESS BY PROF. WILLIAM T. HARRIS, OF ST. LOUIS, CHAIRMAN OF THE 
DEPARTMENT OF EDUCATION. 


I desire, in this paper, to offer to the Department of Education 
the brief outline of a discussion of the Method of Study in Social 
Science. 

To see an object scientifically is to see it in its necessary rela- 
tions to the rest of the world, in time and space. 

The mind that is uncultivated in science submits itself to sur- 
rounding influences as regards the subjects of its study. It takes 
what is offered to it, and in the order that it finds it. 

The difference between the scientific activity of the mind and 
the ordinary common-sense activity, lies in this: that the common- 
sense view occupies itself with the objects of the senses, as they 
are forced upon its attention by circumstances, and it does not 
seek to find their unity. The scientific habit of mind chooses its 
objects and persistently follows its thread of existence through all 
its changes and relations. 

Science relates to two worlds—so to speak—the world of 
Nature and the world of Man. The world of Nature, as the world 
of time and space, includes not only the mineral, the plant and the 
brute, but also Man as an animal,— Man as possessing a body. 
The world of Man as distinguished from Nature includes the world 
of institutions — the family, civil society, and the State. Institu- 
tions form the instrumentality whereby Man elevates himself above 
the mere animal —the brute. 

Social Science deals with Man, and with man not as a brute, but 
as a being that lifts himself out of mere nature into a spiritual 
world — into a world of institutions. 

In mere nature, as such, we meet only with beings that are 
limited, one through another. They are not self-limited, but are 
under the dominion of fate; each natural thing being under the 
control of circumstances. Human nature, on the contrary, must 
be made by the activity of man in order to exist. It is Reason, an 
intelligent life, a rational will, that is Man’s ideal, and the object 
of his energies. It is through combination of man with man, that 
the individual is able to achieve this rational existence. By com- 
bination, each one is able to participate in the life of every other — 
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forming a vast organism of institutions called human society, 
wherein each helps all and all help each. By means of institutions 
the individual is able to live not only the particular life of natural 
beings, but he is able to live a sort of universal or generic life — the 
life of the entire species. 

Through institutions Man collects the labors of each and every 
individual into one vast storehouse-— the market of the world — 
thence he distributes to each one his share, his own production 
enriched by a share in the productions of the entire race. This is 
the case not merely in material productions — food, clothing and 
shelter, — but in spiritual products. It preserves and aggregates 
the individual experience of the entire human race, and distributes 
it to the individuals, without dividing it,—for participation in 
spiritual things is not through division and diminution, but each 
one enjoys the whole, — receives the aggregate, although he con- 
tributed the smallest mite. Truth is not decreased, but increased 
by being shared. 

Material things exclude, each the other, and do not participate. 
Spiritual things include, and participate; each is through the 
other ; each yields its individuality to the whole — to society — and 
gets back personality as its dower. It gives up the animal and 
gets back Reason, — civilized humanity. 

While the method of the sciences of nature devotes itself to the 
history of the process in which it finds natural things involved, on 
the other hand the method of Social Science has for study both the 
history of society and also its ideal. Nature furnishes us complete 
processes, and therefore natural science can be complete with 
history alone—its objects are completely realized existences. 
Human nature furnishes no complete processes, no fully realized 
existences. The institutions of human society all contain an ideal 
which has never been realized. 

The history of the oak explains the oak, but the history of a 
human institution, the family or the State, does not explain its 
latest growths. The acorn which I pick up from the ground is a 
part of the process of the life of the oak — a temporary phase of its 
growth. In the course of time this acorn would sprout from the 
soil and become a sapling, then a tree, and bear acorns again ; 
thus the acorn is a part of its cycle, and the entire oak is the com- 
plete process — acorn, sapling, tree, and its crop of leaves, blossoms 
and acorns. Natural science sees the acorn in its relation to the 
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entire life of the oak; the oak in the entire history of all the 
species or varieties of oak, and in the broader and more general 
history of the life of all trees, al] plants; and plant life in its 
relations to the mineral below it and to the animal above it. Thus 
it comprehends and explains one object in nature and all objects in 
nature. 

But Social Science finds the acorn-germ of human history in the 
savage or the newly-born child; it traces the origin of society in 
rudimentary phases, such as the manifestation of gregarious 
instincts in some of the animals; the acorn and the sapling are 
there, but the full grown tree is not yet a realization in history. 
Like the mythologic ash-tree, Igdrasil (Yggdrasill), in the Voelus- 
pd, its top is lost in the clouds. 

Through all civil history, perhaps, one can find a principle of 
progress, but it is no complete cycle, like the process of the seasons 
or the life of the plant. 

Instead of interpreting the present by the past, we interpret both 
the present and the past by the future —by the ideal of freedom 
and Rational Life towards which human history approaches as a 
goal. In Social Science we deal with an object whose beginning 
is here, but whose end is in eternity. We explain each and ‘every 
phase of his past and present by its relation to the realization of 
his ideal. Each and every institution of man exists for the sake of 
his freedom, or in order that each individual may become self- 
knowing and self-realizing ; in order that each particular individual 
may ascend into the life of the species by participation ; in order 
that each human being, born as an animal, with a minimum of 
intellect as an infant, may, by his own self-activity, create within 
himself the ideas which form the stock of realized wisdom, accumu- 
lated from the experience of the human race, and moreover, may 
shape his life by the moral standard which this aggregated expe- 
rience has defined as necessary for the life and health of society. 

Social life is the realization of ideal man in a far higher sense 
than the life of the mere individual realizes it ; the individual is the 
acorn, while the social whole is the tree — yet a tree that is itself 
always growing towards the heavens, but not yet complete. But 
unlike the acorn, which cannot realize within itself by choice and 
free activity the life of its species, Man possesses this power of 
forming within himself the realized image of the whole race — the 
species. Thinking Reason—a rational, moral will—a religious 
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culture in the soul, are not of the particular man, but they are the 
ideal of the species, and denote the ascent of the individual into 
the species. 

This ascent of the individual into the species, — which is not a 
loss of his individuality, but a deepening of individuality to person- 
ality, —is the unique phenomenon found in Social Science. It is 
the difference between Man and Nature. In Nature the species 
lives and the individual dies. The individual mineral, plant, or 
animal does not approach the species —it perishes. The particu- 
lar Man, on the contrary, makes it his essential vocation in this 
life to achieve within himself the life of the species. 

This is Education. Hence the province of investigation assigned 
to this, our Department, is the central one in Social Science. 
Education is the process of finding and realizing in the individual 
man his higher self. Man’s self exists in a series of selves. As 
individual he is one self, and then he exists in a series of selves 
ascending above him, each one a higher revelation of his absolute 
ideal. Thus the family and the State, as well as the various other 
institutions within civil society, form the higher selves of the 
individual. By education he learns to become a conscious member 
of these selves, and find his true being in them. To know one’s 
self, means to know society — to know not only the particular self 
which I am, but my universal self, realized above me in a series of 
vast colossal forms. 

The progress of man in civilization is measured by the perfec- 
tion of his institutions. But the perfection of the institutions 
themselves is to be measured by the degree to which they make 
possible the participation of the individual man in the results of 
the social whole — by the degree that the individual is enabled to 
sum within himself the experience of the race. The greater the 
participation, the more the citizen becomes a ‘‘ law unto himself,” 
and the more the social organization becomes a free product of the 
will of the individual, and the less a mechanical restraint from 
without. , 

With this in view as the ideal of society, we have the means of 
comprehending and remedying imperfections that we may discover 
in society. Many things that might seem indications of disease 
will be found to be signs of convalescence. Evils that are incident 
to changes which are themselves essential to the growth of civiliza- 
tion, will be adjudged in their true light. I will close this paper 
with an enumeration of these evils, under four heads : 








32 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


I. ECONOMIC. 


The conquest of Nature and its reduction to the service of man 
involves the invention of machinery, whereby the powers of nature 
are used to provide for man’s natural wants of food, clothing and 
shelter, and for his spiritual want of intercommunication. The 
Division of Labor, whereby man gives to himself skill, and com- 
bines witlr his fellow man for purposes of industry, is the primary 
social fact, next to that of the Family. Invention of machinery 
necessitates the change of vocation. It throws out of employment 
the manual laborer, and institutes the machine. Unless the laborer 
can change his vocation he must perish by direct starvation, or 
become a criminal and perish in that way. And yet the invention 
of machinery must go on if civilization is to rise to higher planes. 
Therefore, the only solution on the side of civilization is to make 
constant change of vocation possible and easy for the individual ; 
and this can be done only by education, of a quality and quantity 
sufficient. 

The solution negative to civilization is the one which lower races 
adopt, and which, perhaps, they must adopt, unless paternally 
cared for by higher civilization; it is that adopted by the 
Chinese — the suppression of new inventions. 


II. POLITICAL. 


The ideal of the State is that wherein each citizen participates 
consciously in making his laws as well as in obeying them. But 
the first essential is that he shall obey rational laws. Hence the 
growth of civilization exhibits for us the development from obedience 
to laws imposed upon the citizen by external constraint, i.e. 
despotism, to obedience to laws set up by the citizen himself. In 
the latter, participation becomes realized to the highest degree. 
For this, it is evident that the education of all the people is a 
political necessity. 

In the stages of transition it will happen — 

(a) ‘That the private citizen in leaving his vocation which he 
plies for private gain, and_ taking up that of the statesman, will 
carry out as statesman his lessons learned as tradesman, and will 
drive sharp bargains in the legislature or misappropriate public 
funds. Where there is no special class of men educated to the 
business of making and administering the laws, there will be mis- 
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takes through ignorance, far more numerous than moral mistakes. 
Then, from the fact that the individual is continually encountering 
new temptations, for which his early training had not prepared 
him, the democratic form of government finds political corruption 
incident to it, until it has provided a very complete system of 
checks and balances in its governmental machinery. 

The alternative, of giving our legislators absolute authority, or 
hereditary rights, would only increase the evil by changing its form 
and allowing it to exist as in a despotic form of government. 


Ill. MORALITY. 


Every station in life has its special code of duties — adapted to 
its special temptations. In our sudden changes of vocation we are 
continually exposing the individual on the sides where he is unpre- 
pared, by previous education, to resist temptation. Again, the 
conflict of different nationalities, collected here by migration, necessi- 
tates the relaxation of ethical codes in the interest of toleration and 
peaceable business relations. The immigrants learn to relax moral 
scruples on many points in favor of their new neighbors. But the 
consequence is a general weakening of all the moral principles, and 
the grain gets uprooted with the weeds. And in this, too, it is 
education alone which can provide for the evils. For the more 
insight the community possesses, as individuals, the less likely it 
will be to get confused in making the distinction between merely 
conventional habits and customs, and those that are founded deep 
in genuine morality. 


IV. RELIGION. 


Finally, in education itself we have adanger. We find education 
to be the preventive and cure for many evils of society that are inci- 
dent to the onward progress of civilization into participation of the 
individual in the experience of his race. But education itself incurs 
this danger, — that the mind will get to laying too little stress on 
the established order of Reason, and confide too much upon its 
own self-made conviction. In other words, it will be headstrong, 
and trust to its own particular view of the moment, rather than 
take the slower course of orienting itself by the prescription of the 
race as found in the religious creed. When one finds many new 
ideas, and his process of thought has gained fresh impetus, he 
comes to place less value upon fixed principles. To find a new 
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ethical system based on rational insight into the social necessity 
which underlies all progress in civilization, implies that one gives 
up the following of blind custom, use and wont, and prescriptive 
ordinances. In the transition lies the danger. If ‘‘man is the 
measure of all things,” the sophists thought that each individual 
could make for himself the true and the right. 

The worst of the social collisions is this one, —of the mistake 
which takes free thought to be arbitrary opining. The ‘free 
thinker,” so-called, is the one who takes for reliable doctrine his 
immediate opinion, made without seeing the totality, or without 
having insight into the distinction between the transient and per- 
manent. But the true free-thinker is one who has tried his own 
thinking by the consensus of the ages, and has found the identity 
of the various oracles of wisdom. 

The law of the transmutation of energies, which natural science 
boasts among her most recent discoveries, has its counterpart in 
morals. Each new manifestation of force is a transmuted form of 
an old one. Each evil in society is a transmuted form of an old 
evil. Hence every evil that appears in our time must be studied 
anew in its relation to the spirit of the time. Only by such study 
can we ascertain whether the evil is incident to a new form of good, 
or whether it is a symptom of a retrograde movement in society. 


REPORT OF THE DEPARTMENT OF EDUCATION. 
READ BY THE SECRETARY, MRS. I. T. TALBOT, OF BOSTON. 
(Wednesday, Sept. 10, 1879.) 

It is now ten years since this Department was organized, and it 
seems a proper time to recall to mind the object of its originators, 
and to briefly review the work undertaken by them, and carried on 
during the past decade. 

‘*To secure immediate attention for a wide range of topics, 
which will lead to action in all cases where action is advisable,” is 
stated in the early records to be the object of this Department. 

From the organization, in January, 1869, to December, 1874, 
was a period of great activity. Prof. Benjamin Peirce was the first 
chairman of these meetings, and the lamented Acassiz entered with 
enthusiasm and deep feeling into the discussions. From month to 
month, such subjects as the following, taken at random from the 
records, were considered: Public Libraries; Our Universities ; 
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Common, Industrial and Nautical Schools; Art in Schools; Visi- 
ble Speech; Instructing the Chinese and Japanese, in their own 
countries, in European Civilization; How to observe the United 
States from an Educational point of view. The wide range 
covered by these topics indicates the radical and progressive 
character of this Committee, who did not hesitate to consider and 
initiate reforms the most difficult to accomplish. 
The first subject acted upon by this Department was, — 


TOWN LIBRARIES. 


The plan of encouraging and aiding in their formation, by pre- 
paring instructions and furnishing a list of books, was adopted. A 
sub-committee, appointed to report on this subject, prepared and 
published a manual, which, although necessarily imperfect, has 
since been in continuous demand by towns and individuals. This, 
with discussions upon the general subject, did much to encourage 
the growth of libraries, and no doubt hastened the formation of the 
Society of Librarians, an organization more competent to deal 
efficiently with.this branch of education. 


INDUSTRIAL SCHOOLS 


have from the first been frequently discussed, and always encour- 
aged by this Department, and members of this Association have 
contributed time, money and distinguished ability toward solving 
the problem, whether academic culture, and a knowledge of prac- 
tical industries can be acquired together, giving to both equal 
prominence. The demand for this particular method of training 
up to the present time has been limited, while able educators and 
sagacious business men continually recur to this plan as of vital 
and primary importance in education, showing that it is a problem 
worth much toil to solve. Doubtless both successes and failures 
will contribute to the final solution of the practicability of this 
method of education. How this department can efficiently aid in 
these experiments has not, up to the present time, been made 
clear. 

The importance of Nautical Schools was early discussed, and 
Mr. James M. Barnard, at that time an active member, was an 
earnest advocate for their establishment. He labored persistently 
and finally saw the experiment temporarily tried in Boston. Now, 
these schools have assumed a national importance, since, by a 
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recent act of Congress, the Secretary of the Navy is allowed to 
annually enlist seven hundred and fifty boys in ships specially 
devoted to training them for sea service. There are now five of 
these training ships in the United States service. It is proposed 
to hold exhibition exercises in Hampton Roads next month, of 
as many of these ships as possible. 


ART IN SCHOOLS. 


On the same day on which the above subjects were discussed 
(January 4, 1869) the plan was suggested of introducing casts 
from the antique into the public schools of the country, beginning, 
if possible, with the primary department, for the purpose of form- 
ing a correct taste in art, in early life. After discussion and effort, 
a plan was elaborated which resulted in furnishing the Girls’ High 
School of Boston with an admirable collection of casts, which was 
paid for by subscription. The importance of the whole subject of 
art education was so developed by this discussion, that a free Art 
Gallery for the city of Boston was proposed, and the present Art 
Museum is the direct result of these initiatory steps. One of the 
members of the Department, Mr. C. C. Perkins, also lectured on 
Art in Philadelphia, under the auspices of this association. This 
Department may properly congratulate itself upon having begun, 
and encouraged to a successful termination, so important a factor 
in the development of art culture in this country. 


UNIVERSITY EDUCATION. 

‘* Higher education; our universities, what are they? What 
ought they to be? Shall they be free and give the highest instruc- 
tion to all?” were topics suggested by the chairman and discussed 
from time to time during the whole period of activity of this 
Department. 

This discussion was noteworthy, not only from its importance, 
but from the fact that Agassiz freely contributed from his rich and 
varied experience, having been seven years connected with univer- 
sities in Germany, France and Switzerland. Some of his criti- 
cisms and suggestions I will quote, although aware that in so 
doing but a dim idea can be given of the profound impression 
produced at the time. 

Agassiz said ‘‘ the idea of a university has best been embodied 
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by Mr. Cornell, who called it ‘an institution where any man can 
be taught anything he wants to learn.’ ” 

He hoped ‘‘ when one is attempted here, it will not be on the 
plan of any in existence, not German, stillless French, but Amer- 
ican, giving what Americans want.” 

‘* Students should be graded. If the student is old enough 
to value his time and wants to learn, he should not be excluded 
because he does not know more. 

‘*¢ A radical mistake is the class system. Why should men be 
made for years to sit upon the same bench, because they enter 
college together? No definite course of study should be forced 
upon the student. We may advise, but not insist.” ‘* Why turn 
the student off at the end of four years, if he wants to continue 
his studies?” ‘* Another radical evil is, that there is no competi- 
tion in teaching ; there is a certain amount of election in studies, 
but none at all in teachers. Give to a man a position and a lecture 
room, and let him make his own way. Ifa man is fit for his work, 
the fees of the students whom he will shortly attract, will be enough 
for his support. The college gets the benefit of his talents, with 
no burden of his salary. Colleges should be arenas, where every 
one who has something to say is welcome.” 

*¢ The idea of rank among the students is like a baby show and 
utterly out of place in a university.” 

‘¢ Tt is too much an object to give exclusive instruction to the 
privileged classes.” 

‘¢ The German system is designed to discipline obedient subjects ; 
our problem is different.” 

*¢ All our doings, praiseworthy as they are, are too limited in 
their range.” 

Agassiz emphasized, not what we have done, but what we ought 
to do, suggesting a never-ending progress adapted to the conditions 
of a life daily more full of power and possibilities. He declared 
that ‘‘ we are to find a system which shall make of our youth, men 
and women fitted to bear the responsiblity of American life and 
American citizenship ;” or, as another has said whose life has been ° 
given to university work, and who has been repeatedly called to 
give his services to the country, the president of Cornell Univer- 
sity, ‘‘ I had rather send forth one well trained young man, sturdy 
in the town meeting, patriotic in the caucus, earnest in the legis- 
lature, than a hundred of the gorgeous and gifted young cynics, 
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who lounge about clubs, talk about ‘art,’ and ‘culture,’ and 
wonder why the country persists in going to the bad.” 

Those members of this Department who. then heard Agassiz, 
still speak with gratitude and delight of the beneficial influence of 
his suggestions. So subtle are these influences that we are ready 
to believe that those universities which are most positively adjusting 
themselves to the needs of our country and time to day, may have 
been inspired by the opinions so feelingly urged by Agassiz. I refer 
especially to Boston University, which sustains a post-graduate 
course ; and to Michigan University, which has this year established 
a chair of the History, Theory aud Art of Education; and to the 
proposition of President White, that each of our most important 
colleges and universities should establish a full under-graduate 
course, with the primary object of giving advanced instruction in 
history, political and social science, and jurisprudence. 


OBJECT LESSONS. 


An effort to train the faculties of the young, the eye to see and 
the ear to hear, so often insisted upon by Agassiz before this 
Department, was made in Boston last winter, by a member of the 
Board of Supervisors (Miss Crocker), assisted by other ladies. 
These ladies planned and supported a series of Saturday lectures, 
to the teachers of the public schools, on Natural Science. Professor 
Goodale gave six lectures on ‘‘ The Growth, Work, and Useful Prod- 
ucts of our Common Plants:” Mr. Burbank gave six, on ‘‘ The 
Common Metals and Minerals:” and Professor Hyatt, twelve, on 
‘¢ The Structure of our Common Animals.” These lectures were of 
such quality that even specialists were glad to hear them, and as 
they listened, they were reminded of the seed sown so generously 
by Agassiz in years past. The average attendance of teachers 
upon this course was five hundred. How they were impressed by 
what they heard, and how these lectures were applied daily in their 
schools, is well told in the ‘‘ Primary Teacher,” a journal published 
in Boston. Might not this Department encourage a similar work 
in other cities? 

These are some of the ways in which this Department has mani- 
festly done good work. Enough has been said to encourage the 
new members to work in the same direction, and to show the older 
members some results from their early efforts, and the Association 
that this department has proved its right to exist. 
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But to have done something, does not satisfy the claims of the 
present upon our time and thought. 

You have listened this morning to the able arguments in favor of 
a measure new to this Association: I mean that of ‘‘ School Suffrage 
for Women.” If the less is prophetic of the greater, and full suf- 
frage follows the granting of a limited suffrage, in any State, this 
may prove the most powerful and practical educational influence 
which can be brought to bear upon women. Thatsuch is the opin- 
ion of prominent thinkers, is proved by the admission and discussion 
of the subject in this Association, which never entertains purely 
political questions. 


CO-EDUCATION. 


The abolishment of sex disabilites in education, has received the 
sanction of such prominent universities as those of Michigan, 
Cornell and Boston. President Barnard, in an able argument, and 
President Bascom, through valuable statistics, have endorsed co- 
education, and something that looks very like it is indicated, when 
President Eliot offers such a resolution as the following, in the 
Board of Overseers of Harvard University: ‘ Resolved, That in 
the opinion of the Board of Overseers, it is expedient that women 
be, under suitable restrictions, instructed in medicine in Harvard 
University Medical School.” 

Boston University also finds it expedient to educate women in 
its medical department, and in a successful experience of six years 
finds no restrictions necessary. 

It seems to be the duty of this Department to note the fact, that 
not only the demand for classical and professional training of 
women is increasing, but that a large number of educators, fore- 
most in reputation and influence, believe that it is easier and wiser 
to open existing, well-endowed colleges to meet this demand for 
culture, than to found new, and of necessity, scantily equipped 
ones, to either languish and die, or, as has already been the case, 
to be absorbed by the older and more vigorous institutions. 


CONGRESSIONAL AID FOR COLLEGES. 


The National Board of Education, at its last session, voted that 
a committee be appointed to use its influence in Congress in favor 
of securing aid and support for colleges and technical schools for 
women, only. If the appointment of such a committe is a wise 
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and proper thing to do, is it not desirable that this Department 
make a similar provision, or, endorse the action of the National 
Board of Education? If such action is not desirable, if it is con- 
trary to the usage of this country to make educational provision 
for either sex alone, by donation of public lands or money, then 
such a record of opinion should be made by this Department 4s 
would tend to restrain any unusual or undesirable disposition of 
public money. It is hoped that this subject will receive the attention 
of this Department at the proper time. 


WOMEN AS TRUSTEES OF COLLEGES. 


Many parents are distrustful of the moral atmosphere of our 
large universities and colleges. If competent women—the boys’ 
mothers—were invited to occasionally serve as trustees, might they 
not be expected to aid in reducing the number of students who 
indulge in minor vices, in unifying the scale of morals, in giving 
a more home-like and inviting air to college commons, and a life 
and earnestness to the avowed formalism of the required religious 
exercises. 

Does not this suggestion seem reasonable, when we consider that 
the parents are demanding that their sons shall have as fair a 
chance to attain a pure manhood, as their daughters to attain a 
pure womanhood ! 


CONFERENCE OF COLLEGE PRESIDENTS. 

In science, arts, medicine, and elementary education, annual 
meetings for conference and mutual instruction are found to be 
profitable to the participants. Would not a national annual con- 
ference of the presidents of universities and colleges, of those 
who represent and are responsible for the development of all that 
is best in higher education, be of immense service to the country? 
Such conferences might secure a united and healthy growth in 
those educational methods which are regarded as essential to success 
in all countries, while entrance examinations, courses of study, 
electives, degrees, discipline and other matters of mutual interest, 
might be so adjusted as to save perplexity to the parents, and to 
the teachers of the fitting schools, and what is also of great 
importance, time to the students. 

One such conférence was held in Ceheaiien, Ohio, in 1877, 
eighteen institutions only sending delegates, and the meeting ad- 
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journed sine die. Should this suggestion meet the approval of 
this Department, how can it best be encouraged? 


REVISION OF ENGLISH SPELLING. 


This Department, in common with other representative associa- 
tions, should put upon record its opinion upon a subject now com- 
manding attention. Irefer to arevision of English Spelling. (The 
word reform in this connection seems objectionable.) In addition to 
the arguments presented in its favor by philologists, it may be said 
that on account of the economy of time, and less expenditure of 
vital force, such a revision as is suggested should meet with 
immediate approval. Mr. Cutter, the librarian of the Boston Athe- 
num, unites his approval of the revised spelling with practical 
illustrations, in a recent article in the Library Journal, a method 
which other no less earnest advocates of a change in spelling would 
do well to imitate, while elaborating their arguments. 


STATE SUPERVISION OF SCHOOLS. 


I reserve as a last, but most important suggestion, the duty of 


this Department to encourage a systematic supervision of all the 
public schools. 

Many thoughtful people are sensible of the importance of such 
a supervision, and would be ready to unite with an association 
like this, or with associations of teachers, in petitions to the State 
legislatures for greater uniformity and efficiency in conducting our 
common schools. 

Does not any State, which has made education compulsory, 
become responsible for the quality of the instruction given? 

While taxing every citizen for the support of the common schools, 
should not the State see that the best instruction possible is car- 
ried to its furthest boundaries? And this should be done in 
some impartial manner, outside of politics or favoritism of any kind. 
Such an expression of public opinion would be certain to com- 
mand attention and respect. We might thus hope for a thorough 
and intelligent State supervision, with the result of giving even 
the outlying hamlets better teachers and better methods of teaching, 
at salaries which would command the best talents; improved text 
books and appliances for study, and more suitable courses of study ; 
the supervision of the health and moral tone of the children, with 
greater regard for the hygienic condition of the school and its 
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surroundings, now so often disgracefully neglected. This last topic 
has such an important bearing upon the educational interests of 
those States which have no organized system of school supervis- 
ion, that this Department recommends the examination of the 
subject in detail, at some future meeting of the Association. 

Free from local and sectional interests and prejudices, as the 
American Social Science Association is, no other associated body 
can more freely point out defects in our educational system, or 
better indicate needed reforms. 


THE VOTING OF WOMEN IN SCHOOL ELECTIONS. 


READ BY PROF. A. P. PEABODY, OF CAMBRIDGE. 


(September 10, 1879.) 


Suffrage is not a natural, but a conventional right. The natural 
right is, that government be, so far as is possible, impartially just 
and beneficent to all its subjects. There are conditions of society 
in which this right would be better secured under a despotism than 
in a democracy. An ignorant or vicious democracy may have 
unlimited power, but has no rights. Even under a (so-called) 
democracy of whatever type, universal suffrage is out of the ques- 
tion. Were suffrage a natural right, it would belong to all who 
could carry a vote. But common consent limits the right to those 
who — it is supposed — can exercise it beneficially. The qualifica- 
tions of age, sex, intelligence, property, are discussed on all sides, 
on the ground, not of abstract right, but of expediency. No one 
is ready to admit the right of suicide as among the rights of a 
state, and unless that right be admitted, the greatest good of the 
whole must be the criterion for determining who shall vote, when, 
and how. , 

The question of women’s suffrage in the elections and measures 
appertaining to public schools, ought not to be confounded with 
the general question of female suffrage. Of course, the last-named 
right includes the former, and whatever reasons exist for giving 
women the right of voting on all public affairs, are fully applicable 
to the system of public education. But there are some considera- 
tions in favor of female school suffrage, which depend for their 
force on the continued exclusion of women from suffrage in political 
elections, nay, which spring from the very reasons that exist in 
many minds for opposing female suffrage in general. 
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It is objected to female political suffrage, that it would of neces- 
sity be universal in the worse direction, limited in the better; that 
a large proportion of educated and trustworthy women would 
absent themselves from the polls, while all the ignorant and vicious 
women in the community would be drawn into the ranks of one or 
the other party, their votes purchased, and the preponderance of 
their unintended and unintelligent influence given to the party 
which, either in the possession or in the hope of government spoils, 
could afford the highest bribes. There can be no doubt that in 
case of the extension of suffrage to women, it would be with them 
as it is with men now. Every woman who ought not to vote would 
vote. The processes of premature naturalization, paying taxes for 
those who would else be excluded, and fraudulent repetition of 
votes, would be as diligently employed among women as among 
men; and however desirable it might be to have the votes of 
women both wise and good, the accession of large numbers of any 
description of persons without intelligence or. principle to our 
already hardly manageable list of irresponsible voters, is not 
unreasonably deprecated. But in school affairs no such danger 
exists. The emoluments of our school boards would furnish no 
funds for the qualifying of voters. Those who would vote, would 
have to pay their own taxes. Consequently, the only women who 
would avail themselves of this privilege would be those who are 
sincerely interested in the schools. At the same time, if school 
elections were held, as would be almost necessarily the case, on 
other days and at other places than those of the political elections, 
we should have not only the presence of really interested women, 
but the no less desirable absence of such men as know and care 
nothing about our public schools. In fine, endowing women with 
the school suffrage, is equivalent to putting the control of our 
schools into the hands of those who are conversant with their con- 
dition, and who feel sincerely concerned for their welfare. 

Again, it is objected to woman suffrage in general, that it would 
in various ways be fatal to the due position and influence of women 
in the family and in society. The following are among the allega- 
tions currently urged: Female suffrage would make party politics 
the engrossing interest of home and of general society, to the 
exclusion of more refining and elevating subjects. It would make 
a large proportion of women politicians,—many, in the worst sense 
which that name bears; many more, in ways which would render 
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them coarse, masculine, offensive, annoying. It would cut off 
men’s only rest and refuge in times of strong political excitement. 
It would interfere with the comfort and the benign efficacy of home, 
which depends for its beauty and its beatific power, in great part, 
on the sequestration of its priestess from the ruder conflicts and 
the fiercer passions of out-of-door life, from the hardness and 
bitterness of party warfare, from the excitement of the caucus, the 
mass meeting and the election scramble. These objections may all 
be resolved into one, namely, that there are in political life elements 
intrinsically unfeminine and outside of woman’s appropriate sphere. 
This objection, if it means anything, implies that woman has her 
own appropriate sphere, and ought to take under her charge what- 
ever belongs to it. Now, of educational interests, we may affirm 
the reverse of all that is alleged concerning the vernacular politics 
of the State and nation. They are refining and elevating. They 
are most intimately connected with home-life, and with the duties 
that necessarily devolve on women. The more diligently they are 
cherished, the more useful, honored and beloved is woman in her 
home relations, as wife, mother or sister. If there is anything 
within woman’s sphere, it is education ; and every reason that can 
be urged for precluding her from concerns beyond her sphere, is a 
reason for giving her full influence, authority and power in the 
management of schools and the choice of their functionaries. 

I have spoken thus far of the subject in hand as if universal 
female suffrage were out of the question. I believe that it is so, 
for the present, in our older States. There is, undoubtedly, a 
growing tendency of public opinion in that direction. This ten- 
dency will be neither hastened nor retarded by female school 
suffrage. Whenever the major part of the intelligent and respecta- 
ble women in any State want to vote in political affairs, they will 
have their way. But in the partial exercise of the right of suffrage 
there will be fully as much to dissuade as to encourage them in the 
quest of the full right ; for with persons of any moral susceptibility, 
every right has its corresponding burden of duty, obligation and 
responsibility, and there will always be as many who will shrink 
from the neediess burden, as there will be who will covet the with- 
holden right. 

Let us, then, consider the benefits to our school system, and to 
the whole community, which may be anticipated from female 
school suffrage alone. In the first place, it will be of unspeakable 
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benefit in many of our towns and cities to have the school vote 
sundered from all alliance with party politics. As the case now is, 
the school committee are nominated at the same time, in the same 
way, and under the same auspices with the other municipal officers ; 
are voted for on the same ticket, and are—oftener than not — 
regarded as representing the dominant party rather than the educa- 
tional interest. To be sure, the office has no spoils worth contend- 
ing for; but it is often the means of bringing before the public a 
fresh candidate for its favor, and of placing him on the route to 
more lucrative preferment ; and I have known instances in which a 
man, otherwise not unsuitable, has sought the office with great 
pertinacity, confessedly not because he cared for the schools, but 
because he was aiming at a seat in the legislature. Where schools 
are under political management, each party generally has its own 
school policy. One party is for a more generous, the other for a 
more niggardly expenditure ; one for home-born teachers, the other 
for the best wherever born ; one for severer, the other for less rigid 
methods of discipline. Thus with a change of parties there is often 
a change in essential portions of school policy. 

Yet worse (for in this matter men are often of more consequence 
than measures), a school board not infrequently loses its most 
valuable members, not because their school work has been censured, 
but because their names happened to be on the ticket of the losing 
party. I have known cases in which party leaders have regretted 
that the discipline of their party had cost the community the 
services of the most efficient member or members of the school 
board. 

The case is less harmful, but even less tolerable to the victimized, 
when the school board has a mixed character, composed in part of 
men who care for the schools, and in part of political retainers or 
aspirants. This is seen in some of our cities, where different 
wards nominate their members of the board on unlike grounds. 
In such cases, if the friends of education have the majority in the 
board, they can keep it solely by perpetual vigilance; the most 
necessary measures are carried only with opposition at every stage ; 
and the essential business is clogged and delayed by a system of 
filibustering copied from factious minorities in Congress, and 
specially designed for full reports in the local newspapers. Nor 
are instances wanting in which, by the manceuvering and trickery of 
minorities versed in the meaner order of political tactics, the most 
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disastrous consequences have resulted; carefully constructed sys- 
tems have been set aside for experiments that had only novelty to 
recommend them; faithful teachers have found their best work 
undervalued and vilipended; and improvements of the utmost 
importance have been arrested in the name of a false and injurious 
economy. 

If our school elections can only be made to depend on the qualifi- 
cations and merits of the candidates, there is no reason why our 
schools may not be under the most judicious management, retaining 
all that is worth keeping in past methods, and constantly advanc- 
ing from bad to good, or from good to better. 

Another reason why we would favor female suffrage in school 
matters is, that we want and need women on our school committees. 
We as yet have had very few; but those few have rendered impor- 
tant service. In one instance, a woman at the head of a school 
committee was acknowledged by all her towns-people to have done 
more for the schools in a single year than had been effected by 
committees of men for twenty years before. It is admitted, I 
believe, in Boston, that the schools have never had more able and 
efficient servants than the women on the school board. There are 
many of our country towns where it is difficult to find men, but 
easy to find women, who have the ability, culture, disposable leisure 
and willingness to serve, which are needed on a school board. But 
if women are to be elected for this service in any considerable 
numbers, it must be mainly through the influence of women. They 
best know who, among themselves, are fitted for the work; and 
they, in general, are far more solicitous than men to have the work 
well done. 

Here I have reached a point at which it is difficult to discriminate 
between suffrage and office, the electors and the elected; for the 
most weighty reasons why women should take a large share in the 
school suffrage, and those for their being largely represented on the 
school boards, are in part identical, and in part so nearly identical 
that they may be fitly considered together. 

Women should vote and hold office in school matters, because 
they, in general, far surpass men in educational ability, tact, expe- 
rience, knowledge and wisdom. Every mother, worthy of the 
name, is an educator. Men bear comparatively a small part in the 
training of their children. The child’s first lessons are at his 
mother’s knee. She understands child nature; is conversant with 





PROF. A. P. PEABODY.—VOTING OF WOMEN. 47 


the avenues to the child’s mind and heart. What men who are 
not professional teachers know about education, is, for the most 
part, from theory, tradition, authority, — not from experience. A 
system wins their favorable regard, not so much by its intrinsic 
merits as by its completeness in the externals of organization, pre- 
cision, drill and statistics. They are apt to be satisfied with 
methods that look well and sound well, even though they weary the 
pupil’s body, or starve his mind, or substitute amusement for 
instruction, or mechanical performance for intellectual achieve- 
ment. I am inclined to think that mothers often grieve and 
murmur, where fathers approve and admire because everything is 
done by rule. It is no uncommon thing for a mother to express 
distrust, even dislike, of the kind of puppet movement, machine 
work and parrot utterance, which, on a review day, is sure to make 
a profoundly favorable impression on an average committee of men. 
In saying these things, I am only stating what could hardly, by any 
possibility, be otherwise. There are many fathers who scarcely see 
their children, except on Sunday. With the present hours and 
customs of the inhabitants of our larger cities, and still more, of 
their suburban population, there are thousands of men who are 
absent from their homes from the early morning till near their 
children’s bedtime. Meanwhile, the mother has the child’s confi- 
dence; asks him about his school experiences; hears from him 
whatever has interested him at school; tests his knowledge of 
letters and their powers, of words and their meaning, of numbers 
and their combinations; keeps herself aw courant with his school 
life. I know that there are mothers, of whom this is not true,— 
mothers who hire deputies, and are strangers to their own children ; 
but they are a small minority. Nine-tenths of American mothers 
are mothers to the uttermost of their knowledge and ability,— 
many of them, indeed, not over-wise ; some of them not very able, 
but putting into their motherhood the best that they have and are, 
and better fitted to judge and act as to what concerns their children 
than as to any or all other things whatsoever. 

I am sure that I am not expressing this opinion as to the com- 
parative intelligence and interest of men and women in school 
matters on a priort grounds. During a large part of my life I 
have been on school boards, and am now in my eighth or ninth 
year of continuous service in the city of my present residence. 
Parents come to me very frequently on school business; but ten 
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mothers come to one father. Indeed, a father hardly ever comes, 
unless he is a widower, or his wife an invalid. On the other hand, 
a wife will often come with an infant in her arms, or leading a 
child too young to be left alone. This, of course, among the poorer 
classes. But in higher social regions the case is similar. The son 
of a merchant or a professional man has been guilty of some school 
offence for which he is sent to me; I send a message or a note, 
asking to see his father; his mother comes instead; or, if the 
father comes, he will, more probably than not, tell me that his wife 
insisted on his coming, and will refer to his wife’s authority for 
whatever he affirms or promises. I am often surprised, not, in- 
deed, at the intelligence of women of culture as to these matters, 
but at the good sense and right feeling of women who have only 
poor and mean surroundings. I may misjudge the characters of 
my teachers; but I find that my opinion—such as it is — of the 
primary school teachers under my ward, is generally coincident 
with that of the mothers of their pupils. These mothers very 
promptly detect faults of discipline, or defects in teaching power. 
They uniformly appreciate kindness, assiduity and faithfulness on 
the teacher’s part, and know whether their children are improving 
or not. At school examinations, I meet many mothers and sisters ; 
rarely a father. I find that many of the teachers under my charge 
maintain a friendly intercourse with mothers of their pupils, not in 
consequence of advances on their own side, but because the moth- 
ers feel that they have business relations with the school and the 
teacher, and they prefer to transact the business in person. 

There are, among the mooted topics of school government, dis- 
cipline and instruction, not a few subjects on which the experience 
and judgment of women, whether as voters or as school officials, 
possess a much higher authority than can be conceded to men. 
Let me enumerate a few of these subjects, of which the list might 
be indefinitely extended. 

The questions relating to bodily chastisement, are, I suppose, 
settled in but few of our towns and cities; perhaps not finally 
settled in these few. Should such chastisement be wholly disused ? 
Should it be reserved for extreme cases? If so, under what con- 
ditions or restrictions? If it be abolished, how shall its place be 
supplied? This is not so easy a subject as it seems. Even on the 
score of humanity to the child, the question has two sides. There 
are not wanting cases in which the stubborn child, whom a moder- 
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ate school chastisement might subdue, is sent home, to be brutally 
whipped by asavage father, or even by a father who sincerely thinks 
he is doing his duty. My own opinion, indeed, is in favor of the 
entire disuse of bodily infliction of every kind, but I am not so sure 
that I should not welcome the judgment of an assembly of mothers ; 
and if I had as colleagues on the school board, two or three such 
women as would best represent my female fellow-citizens, I should 
accept their decision as literally a verdict,—a verum dictum. 
Another important class of questions relates to the hours of 
school. How many hours, each day, shall be spent in school? How 
shall the hours vary with the age of the pupils? How much time 
shall be given to recesses! Shall there be one session or two, 
each day? In connection with these is the closely allied question, 
Shall any, or if any, how much school work, and by what classes 
ef scholars, be required to be done out of school? These are 
questions of vital importance to the health of body and of mind. 
They have hitherto been answered chiefly by men, and I know that 
mothers have often been dissatisfied with the answers. Almost 
down to our own time they have been treated with little regard to 
the child’s limited power of labor or endurance, and need of exer- 
cise and recreation. The tendency is now, as it seems to me, toward 
the opposite extreme, by which work is subordinated to play, and 
the mental regimen is administered according to Hahnemann’s 
method of infinitesimal doses. The majority of mothers would 
repudiate both extremes; and under the advice of women compe- 
tent to the office, our school hours and requirements would be much 
more nearly adjusted to the average child nature than they ever 
will be by male educationists, who are very apt to regard children 
as capable of unlimited endurance and unrestricted experiment. 
With regard to the material conditions and mechanical arrange- 
ments of the school room women would, in general, be wiser than 
men. Their in-door and sedentary life makes them more sensitive 
to whatever concerns heat and ventilation; and their instinctive 
perception of fitness and comfort would be of important service in 
settling the controversies between diverse patterns and antagonistic 
patents for school chairs and desks. Their keener xsthetic sense 
would relieve the bald and niggardly utilitarianism of the accessories 
of education by whatever of beauty could be won from surrounding 
nature, or supplied by costless art. Costless art, I say ; for beauty 
in proportion, form and color, costs no more than ugliness,—nay, 
4 
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sometimes costs less; for, ne guid nimis, ‘* nothing too much,” is, 
equally with ‘‘ nothing too little,” a canon of good taste. Under 
the government of women, I am sure: that our school houses and 
rooms would be clean and neat; that flowers would not be wanting 
there ; that if there were a patch of unused ground on the premises, 
it would not be abandoned to burdocks and stramony; and that, 
if a new site for a school house were chosen, a spot would not be 
selected (as has been too often the case in our country towns), 
because it was a spot that could be of no other use or service for 
man or beast. 

Then there are various departments and methods of school work, 
in which the judgment of women is worth immeasurably more than 
that of men. The teaching of needle-work in our public schools 
has been strongly, in some instances successfully, opposed by men ; 
and committees of men have repeatedly refused to admit it, or 
have rejected it after a confessedly successful trial. To me it seems 
essential. To many a poor girl it is of immensely greater impor- 
tance that she should know how to sew, than that she should be 
able toread. Itmay, in numerous instances, determine the question 
between a worthy, thrifty and useful life, on the one hand, and 
vice, infamy and ruin, on the other. But I am less affected, in this 
matter, by my own judgment, than by the fact that I know of but 
a single woman of sense and culture that does not think on the 
subject as I do. I find that the women with whom my school 
labors have brought me into communication are, without an excep- 
tion, emphatic, earnest, zealous in the cause of needle-work in 
schools ; and I am sure that, wherever women can hold the balance 
of power in’ school elections and legislation, not a girl will be left 
without a skill that shall enable her to keep in fitting repair her own 
garments, and, in due time, those of her husband and children. 

As to the improved methods of elementary education, they have 
almost all been imported into schools from the nursery, and owe 
their invention to women, however largely men may have borne 
part in their propagandism. Under the old régime, there was an 
almost impassable barrier between the alphabet and its use, and 
it was no uncommon thing for an infant class to wait for weeks or 
months after learning the forms and names of all the letters, before 
they had the slightest comprehension of their power; for there is 
no more intrinsic reason why c-a-t should spell cat, than why it 
should spell elephant. It is found-.on trial that letters can be 
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learned much more readily by their sounds, that is, by their actual 
position and use in words, than by their conventional names. But 
this, so far as I know, was a discovery of Maria Edgeworth, in 
teaching her father’s younger children. It was embodied in her 
‘¢ Essays on Practical Education,” published almost a century ago. 
It was successfully tried by many mothers on both sides of the 
Atlantic ; and if wise women had had the direction of our schools, 
it would have found its place there, without the aid of those special 
alphabets and abnormal modes of typography with which it is now 
identified. By these phonographic devices the labor of learning to 
read is so much abridged as to reconcile me to the leaven of 
charlatanry by which, chiefly, as I think, they have been adapted to 
the receptivity of the masculine brain; but the work would have 
been better done if more simply done, as would have been the case 
but for the intervention of book-making men. 

It is equally from the nursery that have been derived the various 
methods of elementary teaching by which real instruction takes 
the place of books; lessons about things, of mere meaningless 
words; and exercises in speaking and writing English, of that 
hybrid pseudo-grammar miscalled English, on which so large a - 
proportion of school time has been wasted. 

Technical methods, pretentious text-books and plausible can- 
vassers, would have their claims most thoroughly tested by the 
patient attention, cautious good sense and unerring tact of the 
judicious women who ought to be on our school boards. Men, 
indeed, are lavish of utterances of distrust, or even contempt, for 
whatever educational novelties are forced upon their notice; but 
they often lack the time, as often the patience, for careful exami- 
nation; they yield to importunity in order to save themselves 
trouble; and as to many a worthless text-book, that has had a 
brief, but wide and lucrative popularity, lasting till it was found 
out, the story of its introduction would be a paraphrase of that of 
the unjust judge in the parable, substituting the inextinguishable 
agent for the poor widow of whom he said, ‘* Lest by her continual 
coming she weary me.” Changes of text-books are oftener an evil 
than a benefit, and an evil that would be greatly diminished, were 
more quiet leisure, such as many women, but few men, can bestow, 
given to the examination of the old books and the new. 

The relation of the kindergarten to the common school system, 
is an important and pressing subject, on which we need women’s 
wisdom. For my own part, I do not believe that the method of 
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the kindergarten, as a whole, is practicable or desirable in our 
public schools; while I doubt not that there are some of its 
features, modes and principles, that would add largely te the use- 
fulness of these schools. But with committees composed wholly 
of men, the alternative will probably be adoption or rejection in 
toto; while we might expect of women a detailed examination of 
the German system, and a wise eclecticism which should avail 
itself of whatever will bear transplanting into the so very different 
condition and surroundings of our American schools. 

These are but specimens of the many educational topics to which 
the attention of women is much more likely to be called, than that 
of men, and on which, equally by nature, condition and culture, 
they are better fitted for judicious decision and action. 

It must not be forgotten that there are in our public schools, at 
every moment, more girls than boys,—the sons of working men, 
and, to a very considerable extent, those of business men, being 
removed from school at an earlier age than their daughters, for 
labor, apprenticeship or clerkship. The management of girls con- 
stitutes, therefore, a preponderant portion of the school work as 
to which voters must decide and school boards act. Who will 
maintain for a moment that men know as well as women what sort 
of régime is fitted for female pupils; what they need; what they 
can, and what they cannot bear; how far they are benefited by 
the same methods that are pursued with the boys; and in what 
respects, rules and requirements should be modified in their behalf? 
Then there are the quesiions still at issue as to the co-education 
of the sexes, — whether it shall be in all grades of schools or in 
the lower only ; and whether, in schools of the higher grades, 
girls and boys shall be required to pass over the same curriculum ; 
or whether the courses of study shall be so varied, at the option of 
the girls, as to embrace less of mathematics and of technical 
science, and more of art or of literature. These are problems, in 
solving which, men have wrought tentatively and awkwardly, and 
in which the authority of wise and cultivated women ought to 
have prevailing weight. 

Even a stronger reason why women should be directly and influ- 
entially concerned in the management of our schools, is, that so 
very large a proportion of the teachers are women. [I have not 
collected statistics to any considerable extent ; but from the field 
comprehended within my certain knowledge, I should say that 
there are, at least, six times as many women as men employed in 
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our public schools. The proportion has increased greatly within 
the last few years, and is still increasing. This increase is due to 
several causes. Thestandard of female education has so far risen, 
as to furnish an enlarged number of well-qualified female teachers. 
It has been discovered that the teachirfg faculty exists much more 
largely, and with more numerous cases of exceptional ability, 
among women, than among men. There is, also, another reason, 
of which men ought to be ashamed, and which, I trust, female 
suffrage will cancel, namely, that a woman’s services can gener- 
ally be obtained for half, or less than half, of what would be paid 
for a man’s much poorer services. The instances are not rare, in 
which the principal of a school— himself of moderate capacity — 
owes his reputation in great part to the energy, ability and zeal 
of his female assistants —hoth born and thoroughly bred to the 
work — whose wages are less than his savings. Indeed, the literal 
meaning of the word salary — salt-money—is hardly too mean 
to be applied to the paltry compensation which many highly gifted 
and educated female teachers are now receiving. This gross 
injustice, we trust that female voters will not be slow to remedy. 

But apart from this, I think that every man who has had any 
considerable amount of school service, has encountered subjects 
and occasions on which he could not have so full an explanation 
and understanding with the female teachers under his charge, as 
a woman in his place might have had. There are important 
questions and details of school régime into which conventional 
delicacy forbids him to enter. There are confidences which a 
female teacher wants and needs to make, which she cannot obtrude 
upon a man. A closer intimacy with members of a school board, 
and a fuller sympathy than it can ordinarily be becoming for a 
man to invite or cherish, would be of unspeakable worth to a 
young girl at the outset of her career as a teacher; and hardly less 
so, at the epochs of peculiar difficulty, trial or discouragement 
which will chequer her whole subsequent course. I doubt whether 
there could be found a female teacher in the younger half of the 
number — perhaps not many in the older — who would not receive 
as a veritable Godsend the supervision and the kind offices of such 
women as would be of her committee, were there women, elected 
by women, on the board. 

I have thus given in detail the various reasons why women 
should be invested with a full share of authority, and should per- 
form their full share of duty, in connection with our public schools. 
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There is yet one additional reason, underlying, overlapping and 
exceeding all the rest. The school should be regarded, not as a 
separate institution from the home worthy of the name, but as the 
extension and complement of the home. The parental spirit should 
pervade the discipline of the school, and a home feeling should be 
cherished among the pupils, — a spirit which will be recognized as 
congenial, a feeling which will rise spontaneously, in the hearts of the 
nurslings of true homes, and which will impart home-like experi- 
ences to those whose dwellings are not homes. The tendency of 
artificial, man-made school systems, is often in the opposite direc- 
tion. I sometimes think, in a school with a teacher (whether man 
or wom4n) of the martinet type, that the formative germ of the 
school system is derived from the army, rather than from the 
home. We must look to women to make our schools more and 
more home-like. I am sure that their participation in school work 
must have this tendency. They will vote and serve in their educa- 
tional functions, without losing their self-consciousness as mothers 
and sisters. 

One word in conclusion. Were there not a public school in the 
country, and were such schools about to be established now as an 
entirely new institution; were it foreseen that the schools were 
going to share the work of education mainly with the mothers 
rather than with the fathers, and that the major part of the pupils 
would be girls, and five-sixths of the teachers women,—would the 
wisdom of the nineteenth century submit the entire system to the 
management of men; or would it not rather seem so pre-eminently 
the werk of women, that, though men might take the nominal lead 
(as they are wont to do in all public matters), the authority, influ- 
ence and service of women would be deemed indispensable? To 
this question there can, I think, he but one answer. Why, then, 
should we not reorganize our system on the plan on which we 
should construct it de novo? When our public schools came into 
being, they were not meant for girls, and the education of women 
was regarded as of little consequence. The schools thus, in the 
beginning, were necessarily the concern and charge of men. But 
now that women are men’s peers, and more, as to culture, and 
receive this culture chiefly at the public charge, there remains no 
reason why they should not render to the public the reciprocal 
service of control, care and government, in the educational system 
of which they have become the most favored beneficiaries. 
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RELATIONS OF CHRISTIANITY TO THE COMMON LAW. 
READ BY PRESIDENT ANDERSON, OF ROCHESTER UNIVERSITY. 
(September 10, 1879.) 


The moral code of a people is, speaking generally, derived from 
one or all of the following sources: either (1) from Divine revela- 
tion or what it believes to be such; or (2) from the aggregate of 
the moral judgments of the community, as expressed in moral 
treatises or in proverbs or fables; or (3) from what common and 
long continued experience has wrought into customs supposed to 
be obligatory or useful. 

In an ideal state of things, this moral code would be in harmony 
with absolute right. But practically, no human society attains to 
such a condition, hence there are always two standards of action, 
the ideal and the actual. In a community which is in a state of 
moral progress, the tendency is towards a conformity of the actual 
with the ideal. I shall take account here, only of the moral stand- 
ard which represents the average of opinion among a given people. 
The penalties for the violation of such a code are in general: (1) 
The consciousness of ill desert and self-condemnation on the part 
of him who offends against it. (2) The concentration against such 
an offender of an outraged public opinion. (3) The fear of Divine 
retribution either in this life, or the life to come. However severe 
these penalties may be, they are not, and cannot be, described, 
defined or fixed by civil enactments, nor enforced by civil officers 
through physical pains and penalties. It is only in a vague and 
metaphorical sense that the term Jaw is used in regard to morals. 
The uniformly acting force to which we give the name Jaw, is 
simply the constantly recurring ‘‘ ought” or ‘‘ ought not” of the 
conscience. As an expression of the will of Him who constituted 
the mind, it may be called a command. But it is not, either in 
the mode of its expression or the fixed and objective nature of its 
penalties, analogous to the civil law. 

The civil law covers that portion of human obligations which it 
is possible, or legitimate, to sanction by physical pains and penalties. 
It consists of a body of rules enacted by the State, designed to 
mark out courses of action to the obedient, and to limit and 
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determine the action of executive and judicial officers in the appli- 
cation of its penalties to the disobedient. These laws among 
civilized peoples are: (1) either written commands formally issued 
by the legislative authority, with definite penalties announced ; or 
(2) judicial decisions by which these commands are interpreted, 
harmonized or supplemented. These decisions, in order to be laws, 
must be liable to enforcement by similar pains and penalties with 
those written commands on which they are founded. 

This pretorial or judicial legislation last named, is built up in 
general: (1) by giving legal authority and sanctions to prevailing 
customs having their origin in religion, race-peculiarities and 
external physical conditions; or (2) from the adoption, by the 
judicial body, of the oral or written opinions of men whose judg- 
ments from any cause may have come to have weight sufficient to 
justify their acceptance ; or (3) from the adoption, by the judiciary, 
of the doctrines and provisions of celebrated foreign codes which 
have acquired authority by time or their intrinsic excellence ; or 
(4) from the adoption, from time to time, of maxims and principles 
from the code of morals commonly received in the nation, but 
hitherto unexpressed in positive law. 

As all these sources of civil law alike represent, in a greater or 
less degree, the average moral opinions of the people governed, it 
is evident that law and its sources, in the moral life of any nation, 
mutually act and re-act on each other. There is a tendency on the 
part of the law to affect the moral judgment and moral action of 
the governed ; and a still stronger tendency on the part of an exist- 
ing moral code to become incorporated into the body of the civil 
law. The two systems always tend to approach each other. If 
the morality of the law is in any considerable degree above public 
moral opinion, its requirements will be evaded or executed with 
difficulty. If, on the other hand, the public morality is above that 
of the law, there will be a constant, and, in the end, a successful 
effort to elevate the tone of the law or to give it additional severity 
in execution. In countries despotically governed, the movement 
which tends to assimilate the public and private law to public moral 
opinion will be indirect and slow. In governments where the 
appeal to public opinion is direct and frequent, the adjustment 
between the practical public conscience and the civil law is likely 
to be rapid and easily effected. 

In countries where (as is common) the great majority of the 
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people have accepted a given religious faith, that faith will influence 
most powerfully for good or evil the moral code which they accept 
and practice. As all accretions to a nation’s laws, either through 
statutes or judicial agency, must be drawn ultimately from its code 
of morals, all efforts for legal reform which are likely to be per- 
manent, must begin and be carried forward by corresponding efforts 
to elevate the standard and practice of personal morality. It will 
be seen, however, that though there is a close relation between a 
nation’s moral code and its civil law, they are always to be dis- 
criminated from each other. Customs and moral precepts, how- 
ever much they may be respected, and however widely they may be 
diffused, are not Jaw until they have been incorporated into some 
statute or have been recognized as binding by some authoritative 
judicial body, so that their observance can be enforced by physical 
pains and penalties. Many writers, speaking of the common law, 
or the Lex non scripta, as distinguished from statute law, which is 
designated as the Lex scripta, convey the impression that in our 
country and England there exists a body of customary or common 
law outside both of statutes and authoritative legal decisions. It 
is true that in all trades and forms of business there are manifold 
usages which have existed time out of mind. But neither these 
nor any particular or general precepts of morality are law, or can 
become law, until they are formally decided to be such by some 
authorized and regularly constituted judicial body. 

Still more clearly is the relation of morals to law illustrated in 
equity jurisprudence. Grotius says, ‘‘ equitas est virtus voluntatis 
correctrix ejus quo lex propter universalitatem deficit.” Schlegel 
defines equity as ‘‘the law qualified by historical circumstances.” 
Mr. Charles Butler says that it ‘‘ arises from the inability of human 
foresight to establish any rule which, however salutary in general, 
is not, in some particular cases, evidently unjust and oppressive.” 
It is evidently impossible that any code or single statute can 
embrace all the infinite variety of human discords and relations, or 
can provide for all possible contingencies in the definition of any 
particular class of rights and wrongs. Hence some contrivance to 
meet those cases in which the application of existing laws would, 
in the manifold complication of human affairs, work evident 
injustice, must, in every rational system of jurisprudence, be 
provided. : 

It is evident that, in this correctional system which is called 
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equity jurisprudence, the judge must be limited in his decisions by 
rules and principles drawn immediately and directly from the com- 
mon moral code or system of the nation, lying outside of, and 
apart from, the strict letter of the law. When such moral princi- 
ples have once been incorporated into decisions, they soon, by 
being classified, pass into equitable rules, become guides of 
future magistrates, and, within their proper sphere of application, 
have the authority of law. Equity may be defined as the direct 
conversion of moral precepts and judgments into legal decisions 
by the authority of a court. These moral principles may be drawn 
from the ordinary current moral code of the people; dor from the 
writings of men who have given special attention to conflict of duties 
and cases of conscience, such as writers on ethics, casuistry or canon 
law, or from foreign codes and commentaries thereon, such as 
the Roman law and its expositors. 

Judge Story says: ‘* From the moment when principles of 
decisions came to be acted on in chancery the Roman law furnished 
abundant material to erect a superstructure at once solid, con- 
venient and lofty, adapted to human wants and enriched by the aid 
of human wisdom, experience and learning.” Com. on Equity 
Juris., § 23. 

The fact that the early English chancellors were clergymen, 
specially versed in the canon law and casuistry, illustrates the 
immediate nature of the process through which moral rules were, 
by equity courts, changed into law with physical penalties attached. 
Spelman says that priests were made viceroys during the absence 
of kings 7 times; 12 were made justiciars ; 160, chancellors; down 
to the 26th year of Henry VIII. Down to that time also, all 
Masters of the Rolls were taken from the clergy. From the nature 
of the case these correctional judgments must have been at first 
vague and unsystematic, but the thought of centuries has reduced 
the principles of judgment to orders and classes, which, though 
refined and complicated, are reasonably fixed and certain. 

Casuistry in the hands of priests, and equity in the hands of men 
like Lord Eldon, have acquired a bad reputation. But we suppose 
that treatises on practical ethics and chancery law can each show 
a body of fixed and definite principles. We suppose that the 
decisions, which have grown up in the lapse of time, are sufficiently 
definite to guide tlie equity judge in his labors, by ways nearly as 
clear and simple as those which statutes and decisions mark out for 
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the courts of law. We must, of course, leave it to professional 
knowledge to decide-whether Lord Bacon’s ideal of a law court and 
the rules which should guide it, can be realized in equity courts and 
equity jurisprudence: etenim optima est lex que minimum reliquit 
arbitrio judicis; optimus judex qui minimum sibi. 

We will now consider how these general principles are illustrated 
in the actual growth of Roman and English law, with the view of 
ascertaining, if possible, the actual relation in which Christian 
morality and doctrine stand to the English and American common 
law at the present time. 

An alien sojourning in Rome, the sovereign government of whose 
country had no treaty of alliance with the Roman people, ‘‘ had no 
rights which the Roman Tribunals could enforce.” [Austin, vol. 
2, p. 570.] This unsocial maxim obtained in the Roman law from 
the earliest times to a late period of the empire. When a nation 
was conquered by Roman arms, the people were not made Roman 
citizens, nor, on the other hand, were they stripped of all rights. 
Generally they were permitted to retain their ancient forms of 
government so far as was consistent with subjection to the Roman 
power. It was an admitted principle that ‘‘ the law of Rome itself 
should not be applied, unless the law peculiar to the particular region 
shall afford no solution of the legal difficulty.” [Austin, vol. 2, 
p- 571.] Hence it followed that, in controversies between Romans 
and provincials, or between provincials belonging to different sub- 
ject nations, there-was no law or court available. To provide for 
such contingencies, which became more and more numerous as the 
Roman Imperium extended, a new magistrate was created called 
the Preetor Peregrinus, in distinction from the Pretor Urbanus 
who presided over the administration of justice to Roman citizens. 
This Pretor Peregrinus dispensed justice in cases arising: (1) 
between Roman citizens and provincials, (2) between citizens of 
different subject provinces, whose residences might be in these 
provinces themselves or Rome. The duties of these magistrates 
led them to seek out similarities and analogies between the laws 
and customs of different States and establish general principles 
founded in universal justice, in order to: facilitate their somewhat 
novel and difficult tasks. The decisions of these Praetors, and the 
principles which they set forth in their edicts, gradually grew into 
a coherent system, representing a far more pure and elevated code 
of morality than did the severe, technical, and semi-barbarous laws 
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administered by the Pretor Urbanus. This system of law was 
called jus omnium gentium, or by abbreviation, jus gentium, in con- 
tradistinction from the laws of Rome proper, called, from their 
being the peculiar code of the Roman citizen (or civis), the jus 
civile. 

The jus gentium was ultimately administered by all the executive 
and judicial officers of the Republic and Empire throughout the 
Roman world, in all cases to which it was applicable; and it ulti- 
mately became so incorporated with the jus civile that the distinc- 
tion between the two systems came to denote a difference in their 
respective sources, rather than in their dignity, authority or the 
classes of persons to which they were applicable. The union of 
the jus gentium with the body of the old jus civile, effected the 
absorption into the Roman law of the common moral doctrines 
held by the most enlightened thinkers in all the provinces of the 
Empire. It was this infusion of Catholic morality, due mainly to 
the schools of Greek philosophy, which liberalized the Roman law, 
gave breadth to its doctrines and made it a code for the civilized 
world. 

After the introduction of this universal element into the Roman 
law it came, by the influence of Greek speculation, to be called 
jus naturale, on the ground that it was common to all and revealed 
to man by natural reason and conscience. By the definition of the 
Institutes it is made to include the instincts and appetites of ani- 
mals. But this extended application of the term ‘‘ naturalis” 
is thought to have been a speculative notion of Ulpian, derived 
from the Stoics, and it seems to have had no practical influence on 
the development and application of legal principles. 

From the time of Cicero to that of Constantine, the Roman law 
was constantly and powerfully influenced by the Stoic and Aca- 
demic philosophy, and they were the main moral sources of those 
doctrines of universal justice which were silently and quietly pass- 
ing into the body of the civil law, through their incorporation into 
judicial decisions, imperial rescripts and constitutions, where they 
were made ‘‘compulsory by public authority.” It has always 
seemed to me that scanty justice has been done to the Greek ele- 
ments in Roman law. Take away from the writings of the classi- 
cal jurists all which they owed to Greek speculation and culture, 
and a comparatively worthless residuum would remain—a body of 
despotic, narrow, technical rules, encumbered by superstitious 
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observances, deserving of anything but the admiration which is 
justly given to the corpus juris civilis. 

After the introduction of Christianity and its adoption as the 
state religion, its morality and doctrines took ‘the place previously 
occupied by the speculations of the Porch and the Academy. 
Claims, not altogether unfounded, have been made that Christianity 
elevated the moral thought of the heathen philosophers through the 
whole period from Augustus to Constantine, and that its principles 
passed, by a sort of capillary attraction, from the humble Christian 
communities through the whole range of the age’s thinking. Upon 
this point, however, the evidence is inadequate. It is enough to 
say that, after the time of Constantine, the evidence is superfluous 
in its abundance, showing the influence of Christian morality upon 
Roman Law. The brilliant little monograph of Troplong traces 
the existence and character of this influence in detail, with abund- 
ant citations in proof of his positions. 

Legaré, a most competent authority, makes the following state- 
ment: [Origin and Influence of Roman Legislation. ] 

‘¢From his [Constantine’s] accession, Christianity became the 
jus gentium of Europe or the basis of its jus gentium, according to 
the definitions of the civilians themselves.” 

This influence is seen with special clearness in the Theodosian 
code, which is founded upon the constitutions of the Christian em- 
perors. The influence of Christianity is seen also in the legalization 
of Sunday observance ; in the prohibition of the brutal sports of 
the Amphitheatres—of the selling of children—of infanticide ; in 
the mitigation of the Patria Potestas which made children the slaves 
of the father for his life; in the emancipation of woman; in the 
gradual softening of the state of slavery by the introduction of the 
colonat; in the provision for the poor; in the freeing of legal 
practice from the cumbrous and useless formalities of the lawyer 
priests of the old religion. Legaré thus speaks of the reforms of 
Justinian. [Origin and Infl. of Rom. Leg., page 515.]. ‘‘ His 
reforms are a perpetual sacrifice of law to equity; of science to 
policy or feeling ; of jus civile to jus gentium; of the privileges of 
the citizens to the rights of man; of the pride and prejudices of 
Rome to the genius of humanity, consecrated by the religion of 
Christ. There are those who seem to imagine that the civil law 
has existed, as a science, only since Justinian published it in the 
form of a code. The very reverse is the fact. The civil law lost 





62 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


so many of its’ peculiarities by his unsparing reforms that it may 
be said more properly to have ceased to exist at that time ; to have 
been completely transmuted into the law of nature and the universal 
equity of cultivated nations to which it had been, for a long time, 
gradually approximating. It is this extraordinary change that is 
brought before us in a sudden and striking contrast by collating the 
text of Gaius with that of Justinian—the institutes of the Roman 
law, strictly so called, and the institutes of that law purged of 
almost all that was Roman, which has since become, in the hands 
of Domat and Pothier, of Voet and Vinnius, the ‘ written reason’ 
of Christendom.” 

Since the publication of the great work of Savigny on the ‘‘ His- 
tory of the Roman Law during the Middle Ages,” no intelligent 
scholar has accepted the notion once so prevalent, that the Roman 
law ceased to be a living force from the fall of the Empire until 
the discovery of the celebrated ntanuscript of the Pandects at 
Amalfi. Receiving a Christian stamp from Theodosius and Justinian, 
it was the code of the Greek Empire till the downfall of Constan- 
tinople, and was the written law, to a greater or less extent, of 
that vast range of municipalities which, with various fortunes and 
mutations, survived the barbarian invasions, and retained their 
vitality and organization until the complete formation of the state 
system of Europe transferred their powers and franchises to the 
Monarch, the Diet, the States General and the Parliament. Dur- 
ing all this period the clergy formed a constituent part of the muni- 
cipal magistracy. The morality, which the law, as administered 
in the Medieval municipalities, continually absorbed into itself, was 
that of the time. It was Christian in its general features, though 
often grievously corrupted. 

The simple traditional codes of the German tribes were formed 
under the moral guidance of a rude heathenism. But they were 
not reduced to writing until the introduction of Christianity. A 
careful examination of these codes reveals a singular admixture of 
laws with exhortations to moral and religious duties, which do not 
seem to be legislation, properly so called, but homilies. The laws 
proper have relations to the duties of the clergy, monks and nuns ; 
to religious observances and doctrines ; to diplomacy and adminis- 
tration. In the homiletic portions above referred to, quotations 
are made from Scripture, and, throughout the codes, the influence 
of Christian ideas is manifest to the most superficial observer. 
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But while ecclesiastical enactments prescribing religious observances 
and doctrines are strangely intermingled with civil and criminal 
law, there is no trace of the recognition of the Jewish or Christian 
Scriptures as forming, in any real sense, a constituent part of any 
one of the barbarian codes, apart from those passages which are 
quoted or imitated in the laws themselves and which are made 
binding by physical penalties. Even where the Jewish law affect- 
ing specific crimes is quoted, it would seem to be done for no 
defined legal purpose. In the same documents, and for the same 
crimes, laws are given which prescribe processes and penalties 
entirely different from the Jewish. This, as well as other con- 
siderations, which will occur to every one in any degree familiar with 
barbarian law, leads to the general conclusion that while, for the 
barbarian codes, Christianity and Judaism were alike prolific sources 
of legal ideas and principles, neither system was recognized to be 
law, proprio vigore, in the sense of Sir Matthew Hale’s dictum, nor 
in the sense in which the Pentateuch among the Jews, or the Koran 
among the Mohammedans, were authoritative codes of public and 
private law. This will be found to be the case even in the Visi- 
gothic laws, in which clerical influence was the most predominant. 

After the development of the canon law into a system, and the 
claims of the clerical order to be governed by its provisions were 
admitted, a new element was introduced into the legal system of 
Europe. Generally speaking, it may be said that three systems of 
law were administered in most countries of Continental Europe at 
the same time and in the same locality. The Romanized popula- 
tion in the cities were governed by those fragments of the Roman 
law which survived all changes and modifications of the civil order 
due to the barbarian conquests. The barbarians themselves recog- 
nized the authority of their traditional codes, which, though modified 
by the influence of the priesthood who had reduced them to writing, 
still retained the rude character which rendered them unfit for any 
society which had attained civilization. ‘The clergy were responsi- 
ble to the canon law and its Episcopal administrators. This code 
may be described as the ecclesiastical echo of the Roman civil law. 
It was marked by the same despotic tendencies ; its mode of trial 
was inquisitorial; it assumed that the power of legislation, admin- 
istration and execution resided in the Pope and his representatives. 
‘** What pleases the Prince has the force of law,” was a principle 
common to both codes; it furnished the magazine of forces through 
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which the clerical order constantly sought to appropriate the entire 
control of Medizval society. The clergy, as the only scholars in 
an age of ignorance, united in themselves the knowledge and influ- 
ence of the clerical and legal professions. They were the natural 
expounders of the canons, and were the only masters of the sources 
of information on questions arising under the Roman civil code. 
They were the confessors and conscience-keepers of the barbarian 
kings. They wielded an overpowering influence in all national 
and local councils, and were generally present as assessors in all 
courts for the administration of justice. William of Malmesbury’s 
pithy statement, ‘‘ Nullus clericus nisi causidicus,” was almost uni- 
versally true. In such a state of things, the introduction of Chris- 
tian notions and ideas into all civil administration would have been 
rapid, had it not been hindered by the rude and semi-barbarous 
customs of the tribes who were the supreme rulers of Europe. 

The main source from which morality was absorbed into the law 
was the canons. It is just to say that the civilizing force of the 
Roman jurisprudence came into modern Europe, to a great extent, 
through the clergy and the canon law. It should be borne in mind, 
however, that the canon law, as a code, was never adopted asa 
whole, by any European nation, not even by the States of the Chureh. 
In all concordats, the negotiations have turned upon the extent to 
which the canon law should be adopted in civil administration. 
One fundamental object of the Papal See in its diplomacy has been 
to secure the introduction of a greater and greater amount of the 
provisions, doctrines and principles of the canon law into the civil 
codes, so that they might be enforced by physical pains and penal- 
ties through the civil arm. 

In no country was the secular and ecclesiastical administration 
more completely confounded than in England. Christianized by 
missionaries direct from Rome, it was under control of the Papacy 
when, in other European countries, clergy and laity were resisting 
the encroachments of the Roman See. As a result of the control 
held by the clergy over the civil authorities, both in legislation 
and the administration of justice, they were not anxious for separate 
jurisdiction. Clerical influence in England is specially shown by the 
introduction of wills, and of written titles to landed property, and 
the use of the oath in the Anglo-Saxon system of practice: By 
reason of their extreme docility in the hands of the clergy, the 
Saxon kingdoms avoided the evil of a separate legal system for the 
church and the state. 
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At the Norman conquest, the influence of Lanfranc brought about 
a partial exemption of the clerical order from the jurisdiction of 
the civil courts, and secured a distinct foothold for the canon law 
of Rome which had just assumed the proportion and dignity of a 
code, and put forth its claims to be the world’s rule of life. But 
notwithstanding the concessions made to Lanfranc, to whom 
William was indebted for the Papal endorsement of his raid 
upon England, William sternly maintained the supremacy of the 
civil authority. The blunt refusal of the conqueror to do homage as 
a vassal to Hildebrand—the long contest between Anselm and 
William Rufus and Henry I. regarding the feudal relations of the 
Archbishop to the sovereign and the control of the landed property 
of the See of Canterbury—the Constitutions of Clarendon—the 
statute De viris Religiosis, ordinarily known as the statute of Mort- 
main—the fictitious actions for ‘‘ recoveries ” contrived by the 
clergy to evade the action of this last named statute—all show the 
continuous vigor with which Norman sovereigns and Norman barons 
carried on the contest for the supremacy of the civil over the canon 
law. The curious old chronicle of Jocelin of Brakelonde, illus- 


trates the power of this opposition in the courts of law. The old 
monk bitterly complains that the knights of the assize refuse to 
admit their written titles to lands drawn with all the technicalities 


and exactness of the clerical lawyers of the time, as against the 
claims of the heirs at law of a deceased person who had conveyed 
lands to the monastery. The knights declared the land to belong 
to the heirs at law, and gruffly answered the monks that they cared 
nothing for their secret conveyances and charters. The land in 
question had belonged to the deceased and his ancestors, time out 
of mind, and it now belonged to the dead man’s heirs in spite of 
all documents to the contrary. The angry refusal of the barons at 
Merton to change or replace a doctrine of the common law by one 
drawn from the canons, was in fact not so much a judgment against 
the change proposed in the law, as it was the development of a 
predjudice against the source from whence it was drawn. It 
was merely one out of many indications of the rigid determination 
of king and people to defend the customary and statute law of Eng- 
land against the encroachments of the clerical power and the clerical 
code, and thereby to preserve, in a measure, their independence of 
the Papal See. Though the clergy were permitted to be tried by 
the canon law, an appeal to the king’s courts was always possible, 
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and the commands of the Pope could not be publicly promulgated 
without permission given by the civil government. 

In the light of this constant jealousy of the encroachments of 
the clerical order, we are to examine the purport of the celebrated 
doctrine of Sir Matthew Hale, ‘‘ that Christianity is parcel of the 
common law.” It may be proper, at the outset, to say that no 
custom, usage, or principle case, can legitimately be made a part 
of a judicial decision, until it be proved to be ancient, commonly 
received, and not inconsistent with the natural plain rules of justice. 
Sir Matthew Hale says: ‘‘ When I call those parts of our laws 
leges non scripte, I do not mean as if all those laws were only oral, 
or communicated from the former ages to the latter merely by word. 
For all these laws have their several monuments in writing, whereby 
they are transmitted from one age to another, and without which 
they would soon lose all kind of certainty. They are for the most 
part extant in records or pleas, proceedings and judgments, in 
books of reports and judicial decisions, in tractates of learned 
men’s arguments and opinions preserved from ancient times and 
still extant in writing.” 

Therefore we-accept a judicial opinion, or the statement of a 
learned lawyer, as an authoritative declaration of what already ‘is, 
whether in the range of former decisions, or established custom, 
or universal opinion. We are now prepared to subject this dictum 
of Hale, as a principle of common law, to the tests which he 
himself has laid down. 

(1) Was the body of the Christian Scriptures ever, in any 
intelligible sense, a part of the law of England? If so, it must 
have been a criminal offence to violate their injunctions or deny 
their doctrines, apart from any established laws of the realm ex- 
pressed in judicial decisions or acts of parliament. In point of 
fact, however, a vastly greater number of men have been punished 
by the laws of England, because of their acceptance and practice 
of scriptural teaching than for denying or failing to practice it. Up 
to a late period, it was held that a church establishment was just 
as much a part of a government as a court of justice. The laws 
by which such establishments were protected were civil laws which 
defined the offences which they forbade with great exactness, and 
affixed such penalties thereto as the makers of them saw-fit. But, 
from the time of the earliest Saxon conquest to the present day, 
there is no trace of legislation or custom which adopted the Chris- 
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tian or Jewish scriptures, or even the body of the canon law, as 
in themselves binding, and, as such, to be enforced by physical 
pains and penalties. Doctrines and moral notions, founded in the 
Christian scriptures or tradition, or in the canon law, have been 
made the basis or source of civil enactments; but neither of these 
have, in and of themselves, been recognized as law, by England or 
any other Christian state. We deny, positively, that there is any 
custom or usage upon which such universal declarative decision 
could be founded. Indeed, such a supposition is manifestly absurd. 

(2) Let us examine the legal history of the dictum as it appears 
in law books and decisions. The oldest common law authority to 
which reference is made in laying down the maxim, is a: report 
in the Year Books, of the 36 Henry VI., pages 38-40, of an 
argument of a case in which Humfrey Bohun brought a writ of 
** quare impedit” against John Broughton, Bishop of Lincoln, to 
recover the plaintiff’s right of presentation to a church living. 
The question arose as to the bearing of the ecclesiastical law of the 
realm upon the civil rights, respectively, of Bohun and the bishop. 
Prisot, who appears as judge, says in substance, that the rights of 
the parties are to be ascertained by a reference to the ecclesiastical 
and civil laws, respectively, as to their bearing on the case. His 
words are as follows: ‘‘ A tel leis que ils de Seint Eglise ont en 
ancien scripture, covient a nous a donner credence; car ceo [est] 
comune ley sur quel touts manners leis sont fond.” . . . ‘* Nous 
sumus obliges de conustre lour ley de St. Eglise, et semblameni ils 
sont obliges de conustre nostre ley.” 

[ Translation. Such laws as they of the Holy Church have 
in ancient writings it is fit that we should recognize as authority, 
for this is common law, upon which all kinds of laws are 
founded. * * * We are obliged to recognize their Holy Church - 
law, and equally they are under obligation to recognize our law: 
t. e. the civil law. | 

Now, in this case, it seems plain that the magistrate was referring 
to ecclesiastical usage, in order to determine what should be the 
decision of a law court in a litigation in which the rights of parties, 
lay and clerical, were involved. What he refers to as that upon 
which all laws are founded, is common and universal custom, rep- 
resented in this case by the civil and ecclesiastical usages, and 
laws bearing on the property involved in the right of presentation 
to a church living, which, as the plaintiff alleged, had been unlaw- 
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fully usurped by the bishop and given by him to a clergyman. 
The ‘‘ ancien scripture,” to which Prisot refers, is plainly the eccle- 
siastical law of the realm, which defined the extent of a bishop’s 
right to present a clergyman to a living when the lay patron had 
failed to exercise his right. The words * ancien scripture” cannot 
refer to the Old or New Testament, for the simple reason that 
advowsons and property in church livings were not known to Moses 
and the prophets, nor to Christ and his apostles. Simon Magus 
affords the only precedent in Scripture for a transaction of this 
sort. 

According to the Appendix to Jefferson’s Reports, the next state- 
ment which involves anything like the dictum in question, occurs in 
a passage from a book known as ‘‘ Finch’s Law,” published in 
1613, which reads as follows: ‘*To such laws of the church as 
have warrant in holy scripture our law giveth credence.” For 
authority Finch refers to Prisot, in the case already cited. He 
converts ‘‘ ancien scripture,” or canon law, into ‘* Holy Scripture,” 
and puts the duty upon common law courts of deciding how far 
English ecclesiastical law is in accordance with Holy Scriptures, 
which is a total misapprehension of the sense of the Year Book. 

We may remark, in passing, that Jefferson confounds the 
author of Finch’s Law, the book which he quotes, with Heneage 
Finch, Lord Nottingham, who was made Chancellor in the reign 
of Charles the Second. The author of Finch’s Law was Sir Henry 
Finch, a sergeant at law and reader in Grey’s Inn. He was the 
father of the somewhat notorious John Finch, speaker of the Long 
Parliament, and Lord Keeper under Charles I. Finch’s Law was 
a text book in high repute, until the publication of Blackstone’s 
Commentaries. 

In 1758, Justice Wingate, quoted the words of Finch, and 
decided them to be common law, citing Prisot also as authority. 
In 1765, Sheppard states the principle in the words of Finch, and 
cites Finch and Wingate as authority. The next decision, in order 
of time, is that of Sir Matthew Hale, who affirms that ‘‘ Christianity 
is parcel of the laws of England.” Blackstone, in his Commen- 
taries, repeats the maxim in the words of Hale, excepting that 
he substitutes the word ‘‘ part” for ‘‘parcel.” In 1780, the 
corporation of London passed a by-law inflicting a heavy fine on a 
freeman who, being elected to the office of sheriff, refused to serve. 
They then elected a dissenter who could not serve unless he partook 
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of the eucharist according to the rites of the Church of England. 
This he refused, and the sheriff elect was sued for the fine which 
this refusal involved, and was condemned to pay it by the lower 
courts. The case came by appeal before the House of Lords. 
The decision of the lower courts was reversed and Lord Mansfield 
pronounced the opinion of the Law Lords. In it he says: ‘‘ The 
essential principles of natural religion are a part of the common 
law; the essential principles of revealed religion are a part of the 
common law—so that any person reviling or subverting or ridiculing 
them may be prosecuted at common law.” He further adds, that, 
‘¢ there never was a single instance, from the Saxon times down to 
our own, in which a man was punished for erroneous opinions con- 
cerning rites or modes of worship, but upon some positive law.” 
* * * ‘For atheism, blasphemy and reviling the Christian 
religion, there have been instances of persons prosecuted and 
punished upon the common law.” Lord Campbell, in a note upon 
the passage quoted, says: ‘‘ This I think is the true sense of the 
often repeated maxim, that Christianity is part and parcel of com- 
mon law.” [Lives of the Chief Justices, vol. 2d. page 390. ] 

It is clear from this that both of these judges deny that the 
common law gives the magistrate any power to punish a man for 
denying the doctrines or refusing to follow the precepts of Christi- 
anity as such. If this were not the case it would compel a court 
to ascertain what the ‘‘ essential principles” of Christianity really 
are; and to decide upon such a question, would involve the framing 
and establishing of some system of doctrine and practice to be 
recognized as constituting the ‘‘ essential principles of Christianity.” 
Lord Mansfield’s decision is, then, that the maxim signifies only 
that blasphemy and reviling Christianity were offences indictable at 
common law. The question now arises whether blasphemy was 
punished as an offence against the peace and good order of society, 
or as an offence against Christianity. It seems to me that blas- 
phemy is in reality punished as an outrage against public decency, 
tending to produce civil disorder and breaches of the public peace. 
The moment the magistrate undertakes to punish sins against God 
which are not recognized by the law as crimes against civil society, 
he passes into the domain of conscience and becomes a persecutor. 

American decisions, bearing on the maxim under discussion, 
seem to follow mainly the track of Lord Mansfield. ‘We will give 
a few of these that seem to be representative in their character. 
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The Supreme Court of Pennsylvania, in the case of Updegraff vs. 
The Commonwealth, 11th Serg. & Rawle, p. 374, says: ‘*So that we 
are compelled to admit that, although Christianity be part of the 
common law of the State, yet it is in this qualified sense: that its 
divine origin and truth are admitted, and therefore it is not to be 
maliciously and openly reviled, and blasphemed against, to the 
annoyance of believers, or the injury of the public.” 

In the case of Andrew vs. The New York Bible and Prayer Book 
Society, 4th Sandford’s Reports, pp. 180 — 184, the Court speaks 
as follows: ‘‘ The maxim that Christianity is part and parcel of the 
common law has been frequently repeated by judges and text- 
writers, but few have chosen to examine its truths, or attempted to 
explain its meaning.” 

Referring to the passages already quoted from Lord Mansfield 
and Lord Campbell, the Court goes on to say: ‘‘ Its true and only 
sense is, that the law will not permit the essential truths of revealed 
religion to be ridiculed and reviled. In other words that blasphemy 
is an indictable offence at common law. The truth of the maxim, 
in this very partial and limited sense, may be admitted. But if we 
attempt to extend its application we shall find ourselves obliged to 
confess that it is unmeaning or untrue. If Christianity is a muni- 
cipal law in the proper sense of the term, as it must be if a part of 
the common law, every person is liable to be punished by the civil 
power, who refuses to embrace its doctrines and follow its precepts. 
And if it must be conceded that in this sense the maxim is untrue, 
it ceases to be intelligible, since a law without a sanction, is an 
absurdity in logic and a nullity in fact.” 

Judge Cooley, one of the Justices of the Supreme Court of 
Michigan, in his treatise on Constitutional Limitations, p. 467, 
says: ‘* It is frequently said that Christianity is part of the law of 
the land. In a certain sense, and for certain purposes, this is true. 
But the law does not attempt to enforce the precepts of Christianity, 
on the ground of their sacred character or divine origin. Some 
of these precepts are universally recognized as being incapable of 
enforcement by human laws, notwithstanding they are of continual 
and universal obligation. Christianity therefore is not a part of the 
law of the land, in the sense that would entitle the courts to take 
notice of and base their judgments upon it, except so far as they 
should find its precepts had been incorporated in, and thus become 
a component part of the law.” 
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Judge Clayton, of Delaware, says: [The common law] ‘‘ adapted 
itself to the religion of the country just so far as was necessary for 
the peace and safety of civil institutions ; but it took cognizance of 
offences against God, only where, by their inevitable effects, they 
became offences against man and his temporal security. It is a 
current phrase among the special pleaders, that the ‘ almanac is a 
part of the law of the land.’ By this is meant that the courts will 
judicially notice the days of the week, month, and other things 
properly belonging to an almanac, without pleading or proving them. 
In the same sense it is sometimes said that the lex parliamentaria 
is a part of the law of the land. So, too, we apprehend, every court 
in a civilized country is bound to notice in the same way * * 
what is the prevailing religion of the peoplee * * * * * * 
It will.be seen, that in our judgment, by the constitution and 
laws of Delaware, the Christian religion is part of those laws, so 
far that blasphemy against it is punishable, while the people prefer 
it as their religion and no longer.”— [2d Harrington’s reports, p. 
553. ] 

Chief Justice Kent, in the case of Ruggles vs. The People, after 
citing various English authorities, to the effect that blasphemy was 
punishable at common law, says that ‘‘ reviling is still an offence 
because it tends to corrupt the morals of the people and destroy 
good order. Such offences have always been considered independ- 
ent of any religious establishment or the rights of the church. 
They are treated as affecting the essential interests of civil society.” 
— [8th Johnson, p. 293.] 

Justice Story, in the case of Vidal vs. Girard’s executors, 2d 
Howard, p. 128, says: ‘* Weare compelled to admit that, although 
Christianity be a part of the common law of the state, yet it is so 
in this qualified sense, that its divine origin and truth are admitted, 
and therefore it is not to be maliciously reviled and blasphemed 
against, to the annoyance of believers and the injury of the 
people.” 

Chief Justice Kent, in a debate in the constitutional convention 
of 1821, remarked: ‘* That to maliciously revile it [Christianity ] 
is a public grievance, and as much so as any other public outrage 
upon common decency and decorum.” Report of New York State 
Convention of 1821. 

Judge Allen, in the case of Lindenmuller vs. the People, discuss- 
ing the desecration of Sunday and the statute forbidding it, says: 
*¢ The act complained of here, compels no religious observance, and 
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offences against it are punishable, not as sins against God, but as 
injurious to, and having a malignant influence on society. It rests 
upon the same foundation as a multitude of other laws upon our 
statute books, such as those against gambling, lotteries, keeping 
disorderly houses, polygamy, &c.” 

We have given these quotations as setting forth the present state 
of opinion among judicial authorities on the maxim under discussion. 

In view of the facts, reasonings and authorities which we have 
thus far given, we are justified in setting forth certain general con- 
clusions : 

(1) When the total code of a country has a religious origin and 
sanction, as was originally the case among the Romans, the Jews, 
and the Mohammedans, it is due to the fact that the people have 
accepted the religious system which they hold, as a body of civil 
law also. Thenceforth, the religious system is enforced upon their 
belief and practice by physical pains and penalties, and it becomes, 
in addition to its religious use and character, to all intents and 
purposes, a body of civil law, differing from ordiuary civil codes in 
its purely religious origin and in its confusion of the functions of 
the religious organization and the state—of things divine and 
human, of the jus sacrum and the jus civile. 

(2) In all such cases, a tendency is manifested by the civil and 
human elements involved in the system to come out in the admin- 
istration, to segregate themselves from the religious portion, and 
to grow into a system distinctively political and civil. This is 
illustrated by the absorption of the Roman jus. civile, essentially 
religious and priestly in its character, into the jus gentiwm, whose 
basis was the average moral code of the Roman Empire, elevated 
and purified by the reasoned ethical systems of the Greek philoso- 
phers and, subsequently, by the maxims and spirit of Christianity. 
The bulky volumes of the Talmud and the numerous decisions and 
commentaries explaining the Koran, each of which contains a body 
of legal notions differing essentially from the original texts of Moses 
and Mohammed, are also illustrations of the principle here stated. 

(3) When a code has a purely civil origin it must, of necessity, 
embody, with more or less completeness and accuracy, the average 
moral opinions of the nation which adopts it or submits to it. In 
its development and differentiation, such a code will tend constantly 
to represent the processes of elevation and degradation in the prac- 
tical morality of the people governed. Laws being the outgrowth 
of the prevalent morality, changes in them not only reveal the 
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changes in moral belief and practice, but they diffuse and accelerate 
these changes as well. Civil law and morality in any nation act 
and react upon each other reciprocally. 

(4) Where a civil code and a religious system, distinct in origin, 
exist side by side, the religious system becomes legally established 
only through statutes, affixing civil sanctions and penalties to the 
neglect or denial of certain definite and specified portions of the 
creed and rites of the system established. The portion of such 
religious system: thus adopted, then becomes a part of the civil 
code and differs from other laws only in its subject-matter and 
origin. This statement is illustrated by the fact, that, in England, 
all ecclesiastical causes arising in the establishment are ultimately 
tried before lay courts, and that all clerical discipline involving 
ejectment from a cure of souls is, in fact, if not in name, a matter 
of civil administration. The Articles of Religion, the Liturgy and 
Rubrics, so far as the English establishment is concerned, are 
simply acts of Parliament upon which a Jew, a Romanist, or an 
Atheist, may acquire a right to vote. 

The subject of negotiation, in all concordats between the Papal 
See and the states in which the Roman Catholic religion is estab- 
lished, has been in the main the extent to which the canon law 
shall be adopted by the state and enforced by physical pains and 
penalties. So much of the canon law as had been at any time 
adapted and enforced became, by that act, a part of the nation’s 
civil code, differing from it only in its character and source 

(5) In no country in Christendom has the body of the Christian 
Scriptures been adopted as law to be enforced by physical penalties. 
Certain rites and dogmas founded on tradition, or upon the Script- 
ures, or both, have been made a part of the civil law in all Christian 
countries where a church has been established at all. It is in this 
absorption of ecclesiastical rules and principles into the body of 
constitutional and municipal law that an establishment consists. 

(6) We see that the first introduction of the maxim under 
discussion was due to a misunderstanding of the Year Books, and 
has never been practically sanctioned, in its natural and literal 
sense, by any English or American court. The common law has 
never furnished the ground for persecution, but it has always been 
inflicted by positive statutory enactment. The common law has 
taken account of Christianity as a positive system, for the purpose 
of punishing blasphemy and malicious ridicule of Christian doc- 
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trines and rites. The common law has recognized these as crimes 
against the state, and not as sins against God. 

(7) The principle upon which blasphemy is punished would 
oblige a common law court to protect the worship, and regard the 
sentiments, of Mohammedans or ilindoos, if their forms of religion 
were to be widely prevalent in a community over which it had 
jurisdiction. This protection, of course, could be given only to the 
extent that their rites and worship did not infritige upon the laws 
of natural morality and justice. 

(8) Every code of morality is intimately connected with the 
system of religion from which it springs, and in which it finds a 
sanction. As every civil code, in its formation and growth, adopts 
the moral code of the people for which it furnishes rules of govern- 
ment, so the common law of England and the United States has 
absorbed, and is still-absorbing unto itself, the moral principles of 
Christianity. Hence the Christian system is the moral source of 
an undetermined but very large part of our common, as well as 
of our statute, law. In this sense, Christianity has contributed 
enormously to the common law, and also to the code of Justinian, 
and the legal systems cf all Christendom. 

(9) That portion of the common law which makes blasphemy, 
Sunday desecration and the disturbance of religious assemblies, 
indictable offences, seems naturally to fall into the class with those 
laws which provide, for the community, protection against nuisances, 
whether physical or moral in their nature. 

(10) Unless taken with the limitations here suggested, the 
maxim under discussion is comparatively meaningless. In the form 
in which it is commonly stated, it is calculated to confuse the mind 
and mislead the judgment of those unable to supply in thought the 
requisite Imitations. Taken in its literal meaning, it makes no 
distinction between civil law and the sources from which it may 
have been derived. It takes no account of the distinction between 
civil laws made compulsory by physical penalties, and the obli- 
gations of morality and religion whose penalities are subjective to 
the individual offender. Literally understood, the maxim contains 
a dangerous principle liable to be used in justification of judicial 
decisions which may infringe upon real liberty of conscience. 
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THE PLACE OF THE PRACTICAL MAN IN AMERICAN PUBLIC 
AFFAIRS. 


READ BY HAMILTON ANDREWS HILL, OF BOSTON. 
(September 10, 1879.) 


Tue Hon. Joseph Howe, of Halifax, began a speech before the 
Detroit Commercial Convention of 1865—one of the ablest and 
most effective addresses to which it has ever been our good fortune 
to listen—in the following words :— , 

**T never prayed for the gift of eloquence till now. Although I 
have passed through a long public life, I never was called upon to 
discuss a question so important in the presence of a body of repre- 
sentative men so large. I see before me merchants who think in 
millions, and whose daily transactions would sweep the harvest of 
a Greek island or a Russian principality. I see before me the 
men who whiten the ocean and the great lakes with the sails of 
commerce, who own the railroads, canals and telegraphs which 
speed life and civilization through this great country, making the 
waste places fertile and the wilderness to blossom as the rose. I 
see before me men whose capital and financial skill form the bul- 
wark, and sustain the government in every crisis of public affairs. 
- + «+ « Imay well feel awed in the presence of an audience 
such as this; but the great question which brings us together is 
worthy of the audience, and challenges their grave consideration.” 

We see here the impression made upon a distinguished Canadian 
statesman by an assemblage of representative merchants, bankers 
and manufacturers, gathered from various parts of the United 
States and British North America to deliberate together upon the 
commercial interests and relations of the two countries, — an 
impression, it should seem, such as ought to be made upon any 
intelligent and thoughtful person under similar circumstances and 
in the presence of a like audience. Lord Houghton, in his ‘* Mono- 
graphs,” tells us that Sydney Smith thought no man could be 
better employed than in making honest money, and that he used 
to say that he felt warmed by the very contact of such men as the 
great bankers and merchants of his time. The opinions of these 
men upon the questions of the day, whether expressed in personal 
intercourse or in a more public and representative capacity, he 
estimated at their true value; and the great importance of their 
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position and influence in the body politic he was too sagacious an 
observer not to recognize and appreciate. 

Every one, of course, is ready to admit that the material welfare 
and development of a nation depend largely upon the ability, 
integrity and sustained prosperity of its commercial classes. 
Every one would be ready to say with Mr. Everett, in the eloquent 
language of his tribute to commerce at the dinner given to Mr. 
George Peabody, in Danvers, in 1856: ‘I deem it not too much 
to say of commerce in its largest comprehension, that it has done 
as much in alltime, and is now doing as much, to promote the 
general cause of civilization, as any of the other great pursuits of 
life.” Among ourselves, in the United States, the individual 
merchant has never failed to receive due social consideration ; 
and the utterances of the local and national boards of trade have 
had a considerable degree of weight in their appropriate sphere. 
Yet, is it not true that the business men of this country are not 
exerting that direct personal and potential influence upon the 
management of its affairs, upon its legislation and upon the admin- 
istration of its government, to which not only their special 
knowledge, training and experience would fairly entitle them, but 
of which the country in its peculiar conditions and necessities 
stands in particular and pressing need? It may be that for this 
state of things, if it exists, they are as much to blame as anybody 
else ; that during recent years, at least, they have not asserted them- 
selves as they might and should have done; that they have allowed 
themselves to become altogether absorbed in the nurture of private 
enterprises and in the accumulation of private gains ; and that they 
have been culpably negligent of their duties as citizens in the 
primary meeting, during the canvass and at the polls. All this 
may weaken the force of any claims which may be made by them 
or in their behalf, upon the favor of the electors or of the appoint- 
ing power; but it does not at all diminish the pressure of the 
necessity under which the nation rests for their personal devotion 
and active service. The country, we believe, stands greatly in 
need to-day of its business men, its practical men, in Congress, in 
the cabinet, and in the diplomatic service; and the object of the 
present paper is to invite attention to this fact, not in the interest 
of any man or sef of men, but for the common good. 

We have it on the authority of Mr. Lorenzo Sabine, that just one 
quarter part of the signers of the Declaration of Independence 
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were bred to commerce or to the command of ships; and we know 
that the influence of these men in directing the counsels and in 
shaping the policy of the nation was much more than proportionate 
to their numerical strength. But both the numbers and the 
influence of this class of citizens in public affairs have been steadily 
declining during the last sixty or seventy years. De Tocqueville, 
more than a generation ago, commented upon the tendency already 
manifesting itself, to fill all the important positigns in the govern- 
ment with members of a particular profession. He said :— 

‘¢ The lawyers of the United States form a party which is but 
little feared and scarcely perceived ; which has no badge peculiar 
to itself; which adapts itself with great flexibility to the exigencies 
of the time, and accommodates itself to all the movements of the 
social body; but this party extends over the whole community, 
and it penetrates into all classes of society; it acts upon the 
country imperceptibly, but it finally fashions it to suit its 
purposes.” é 

At the present time, the President of the United States, the 
Vice-President, every member of the cabinet, with one exception, 
and nearly all the high officials in the government, are lawyers. 
In Congress, five-sevenths of the senators and three-fourths of the 
representatives are members of the same profession; while one 
might count the business men on the fingers of one’s two hands. 
We have nothing to urge against the presence of lawyers, as such, 
in the departments or at the capitol (as.we took pains to explain 
in a paper which we had the honor to submit to the American 
Social Science Association on a related subject to that which we 
are now treating, at the Philadelphia meeting, in 1870), if only 
they be among the ablest and most honorable and most patriotic 
of the profession, and if there be a due proportion of representa- 
tive business men associated with them. But we insist that it is 
altogether inexpedient and unwise that any one class should thus 
dominate in the administration of our public affairs and in legisla- 
tion; and that it becomes absolutely dangerous when, as is the 
case, so many of one particular class are selected for or elected to 
office, not because they are eminent in their profession, but simply 
because they are zealous partisans or skilful political manipulators. 
If all or most of the places of responsibility and honor to which 
we are referring, were now filled by trained statesmen, who evinced 
thorough knowledge of the varied interests of the country, and 
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thoroughly unselfish devotion to its best and broadest prosperity, 
we should be disposed to let well enough alone, and should not 
care to inquire too closely to what profession or class the large 
majority of them might belong. But how many statesmen, men 
worthy of that often misapplied designation, are directing our 
national affairs in Congress and elsewhere at this time? It would 
be invidious to give a direct answer to this question; but we are 
reminded of what was once said of Mr. Disraeli, as he then was, 
that he was not a statesman but the prospectus of a statesman. 
Perhaps not a few prospectuses of statesmen, liberal in promise, 
limited in performance, could be found at Washington, at least 
during the session. Be this as it may, we firmly believe that some 
seats and positions there might be vacated in favor of intelligent 
and pure minded men from the walks of business or of practical 
life, with immense advantage to the country. 

We have no class among us, such as is to be found in other and 
older countries, carefully trained to, and experienced in, public 
affairs, and it is not certain that such a class could find its appro- 
priate place under our institutions. It is the more important, there- 
fore, that we should balance our representation as evenly as 
possible, and that we should make available for it the highest 
character and the best ability wherever it is to be found, among 
lawyers and scholars, merchants and manufacturers, mechanics 
and agriculturists. And it is worthy of notice that in some coun- 
tries, at least, where statesmanship is treated as a profession, a 
large prominence is given in public affairs to men who cannot be 
reckoned within its limits— men of experience and training and 
recognized position in practical life. This is particularly true in 
Great Britain, where, notwithstanding its aristocracy and its 
hereditary legislators, the mercantile class, for many years past 
has exercised a most marked influence upon the national policy, 
and its best representatives have had due appreciation and honor. 
It was Burke, we believe, who said: ‘*I have known merchants 
with the abilities of great statesmen; and I have seen persons in 
the rank of statesmen, with the conceptions and character of 
pedlers.” A Quarterly Reviewer, writing in January, 1873, about 
a book which had just issued from the press, said :— 

‘‘A time when both the prime minister and the leader of the 
opposition are the near descendants of men connected with busi- 
ness, when the Governor-General of India belongs to the family of 





PAPER BY HAMILTON ANDREWS HILL. 79 


one of our most typical mercantile houses,* when the latest ex- 
Lord Chancellor (still happily among us) is the son of a late Lord 
Mayor of London, certainly must be considered from one point of 
view a very fit occasion for the publication of ahistory of British 
commerce.” 

If we look back upon the course of legislation in England 
during the last half century, we see that those who have taken the 
lead in forming public opinion outside of Parliament and in carry- 
ing great and beneficent measures within its walls, have not been 
members of the hereditary governing classes so much as men from 
practical life, like the Rothschilds, the Barings, the Browns, the 
Peels, Huskisson, Ricardo, Cobden, Sturge, Bright, Potter, Bazley, 
Gosches, and many others whose names are scarcely less known 
aud honored. That illustrious statesman, Sir Robert Peel, whom 
his sovereign has described with her own pen as ‘“‘a man of un- 
bounded loyalty, courage, patriotism and high-mindedness,” de- 
clined the Garter because, as he said, ‘* he sprang from the people 
and was essentially of the people.” Both he and his no less dis- 
tinguished successor, Mr. Gladstone, were born and reared in the 
atmosphere of practical life, learning lessons of finance directly 
from the counting-house, although they did not have a distinctively 
commercial training, and without this kind of teaching they might 
never have achieved the success in practical legislation for which 
they will be honored and loved for generations. 

Of the members of the House of Commons, only one-tenth are 
lawyers. Among the others there are not only merchants and 
bankers in large numbers, but many men of inherited fortune not 
directly connected with trade, who have acres to cultivate, and 
mines and quarries to work, and other interests of a like nature to 
care for, upon which their income chiefly depends; and the same 
is true of members of the House of Lords. All these men bring 
a more or less thorough personal acquaintance with the details of 
business to their work. The Marquis of Salisbury, for example, 
is one of the ablest railway experts in the kingdom. 

In Canada only one-fourth of the members of Parliament, and 
less than one-half of the members of the cabinet, have been called 
to the bar. Sir Leonard Tilley, the Finance Minister, and several 
of his colleagues have always been identified with trade or agri- 
culture ; and the presence of men such as they in every administra- 


* Lord Northbrook, a member of the Baring family. 





80 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


tion, whether liberal-conservative, or reform, sitting in Parliament 
also as they do, explains why Canadian legislation has been so 
practical, and why the national interests of the Dominion have 
been so carefully and ably fostered and advanced.* 

There has been too much misunderstanding of each other hitherto 
by the men of liberal and professional training and the men of 
so-called practical life, by the men of thought and the men of 
action ; and this has led to mutual distrust and dislike. <A great 
deal has been written and spoken about Philistinism, both in 
England and this country, especially in the latter, which is mere 
snobbishness. After making every allowance for the peculiarities 
of ‘‘ villadom,” which, the Spectator said, turned the scale at the 
last general election, it must be admitted that the mercantile 
classes of England, as a whole, are worthy of all honor for their 
commercial enterprise, and no less for their political sagacity ; 
while the same classes on this side of the water have a record 
which calls for no apology, and needs no defence from us.t 

Perhaps those who as scholars or thinkers are sometimes dis- 
posed to allude slightingly to them, to their attainments and to 


their opinions, do not know that their feeling of suspicion and dis- 
like is in many instances fully reciprocated. Men who are in the 
habit of dealing with every question practically, who are person- 
ally skilful in affairs, who usually are successful, and with whom 
the relations between cause and effect are matters of instinct, or 
experience or calculation, rather than of ascertained law, very 
often affect to look down upon men of thought and research, and 


*It is interesting to see in the Parliamentary Companion of Canada, how many 
members of the medical profession have become prominent in the polities of the 
Dominion. 


+t Almost at the very time of the reading of this paper at Saratoga, the Asso- 
ciation of Chambers of Commerce of Great Britain was in session at Belfast, and 
Mr. H. J. Atkinson, of Hull, made a speech in the course of which he said :— 
“Everything in the way of taking what might be called middle-class business 
men, and putting them into the government, had been a great success. There were 
Mr. Forster, in the case of the Liberals, and Mr. Cross and Mr. Smith, both of whom 
might be called middle-class business men, in the case of the Conservatives; and if 
they took the men up and down the kingdom, who had been most successful in deal- 
ing with mercantile questions, they would find that it was in the case of such men as 
those he had spoken of, and the reason was that they were men of common sense, 
good, hard-working, business-like representatives of trade and commerce. It had 
been too long the fashion with some people, rather to look down upon men who were 
in connection with trade and commerce in this country. He did not know why that 
could be so, or why commercial men should allow it tobe so. If it were not for the 
commerce of the country, what was there to sustain the greatness of the kingdom? ”’ 
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appear to think that they can annihilate them and their influence 
at a breath, by pronouncing them theorists, idealists or ideologists. 

Now, the truth is, these two classes of men are equally neces- — 
sary, and their respective labors, when harmonized together, may 
be made equally useful to the State. Thinkers and scholars are 
under the deepest obligation to workers, for the opportunities 
afforded them by the latter for testing their principles, and for the 
hard facts and exact figures upon which they are able to generalize 
and to philosophize. At the same time, the latter are indebted 
to the former, to an extent not always apprehended by them, for 
the light thrown upon practical affairs and upon the daily course 
of business, by patient investigation of, and reflection upon, the 
principles and laws underlying the surface of things. There 
should be no suspicion, or misunderstanding, or dislike of each 
other, therefore, on the part of these two classes; but, rather, 
there should be mutual respect and confidence and full accord, for 
the ultimate aims of both are usually the same, and their hearty 
coéperation is sure to advance the public good. As Tennyson 
says :— 

All the past of Time reveals 


A bridal dawn of Thunder peals, 
Wherever Thought hath wedded Fact. 


Professor Bonamy Price, in his inaugural lecture at Oxford, 
charges upon the practical man, or the City man, as he calls him, 
all the crudities and fallacies of the system of political economy 
which controlled the minds of men and the policies of nations, 
before the teachings of Adam Smith had begun to exert their due 
influence. After saying that “‘ practical men swarm with theories, 
none more so,” which may be true, and that the economic doctrines 
propounded and acted on by them, have been of the most elaborate 
kind, he adds :— 

‘* The more directly engaged in business was the speaker the 
more complicated, the more artificial, the more mysterious have 
been the rules he laid down for the attainment of wealth. Monop- 
olies were proclaimed to be the infallible means for securing good 
and trustworthy quality in manufacture. Guilds were invented for 
the right regulation of the relations between master and scholar, 
between capital and labor. . « . When the discovery of the 
New World enlarged geography with colonies of a novel kind, the 
practical man speedily stepped forward with his theory, and taught 

6 
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the statesman that the secret of the new and boundless wealth 
engendered by colonies lay in the exclusive appropriation of their 
trade by the mother country. . This teaching was adopted by-every 
civilized country, and became the recognized policy of all Europe. 
Great wars were waged in the name of the practical man’s ideas ; 
his views were supreme over all colonial relations. . . . The 
practical man’s ascendency thus rose higher and higher, till it 
reached its culminating point in the favored mercantile theory, 
the final development of commercial thought, the crowning em- 
bodiment of the wisdom which practical prudence and experience 
had inspired.” 

If all this be true, it certainly goes to show that it is not safe to 
leave the course of legislation to be guided altogether by business 
men, whose judgment, very much like that of other men, is liable 
to be warped by their interest, or supposed interest. Whether it 
is strictly correct, historically, to hold the practical man or the 
business man (Professor Price uses the terms interchangeably) 
accountable for the old colonial system, the navigation laws and the 
mercantile theory, we will not stop to inquire.* To Cromwell, 
certainly, is accorded the doubtful honor of originating the navi- 
gation laws, which were intended quite as much to annoy and 
injure the Dutch as to benefit English commerce. But if it all be as 
charged, it simply proves that in an age of privilege and monopoly, 
when every man and every class of men took all that could be 
seized, and appropriated all that could be laid hold of, the mer- 
chants of the day were able to take care_of themselves and to 
obtain their full share in the general spoliation. Had they thought 
and acted differently, would they not have been out of harmony 
with the time in which they lived, and far in advance of its teach- 
ing and spirit? To hold them to strict account for the narrow 
and exclusive commercial ideas of their day, is as unjust as it is to 
blame the fathers of New England for failing to comprehend in 
the seventeenth century those principles of religious liberty which 
their descendants find it very difficult to maintain consistently in 
the nineteenth. It may be asked, further, what are we to think of 
the statesman, who, as Professor Price tells us, allowed himself to 
be taught by the practical man, and to be so utterly led away by 
him as to shape his policy altogether according to his. teachings, 

*The American system, so called, which was based on the old mercantile theory, 


owed its origin to Mr. Clay, of Kentucky, a lawyer. It was bitterly opposed at the 
first, by the merchants of New England and of the seaboard generally. 
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even going to war, when necessary, in their defence and for their 
propagation? Where were the perfect poise, the sound judgment 
and the superior intelligence of the high-born and well-trained 
minister, when the City man was thus able to gain the ascendency 
over him, and to use him and all the mighty machinery controlled 
by him for his own end? It seems to us more easy and more 
natural to believe that these errors of the statesman and of the 
merchant alike, were the errors of the time in which they both 
lived, rather than the errors of the class to which either of them 
belonged, or the results of the special education which either had . 
received. 

Of the proposition to repeal the corn laws, Lord George Bentinck 
said, during the debates, that it was — 

‘‘A measure which, be it for good or for evil, a great majority, 
at least, of the landed aristocracy of England, of Scotland and of 
Ireland, imagine fraught with deep injury, if not ruin, to them; a 
measure which, not confined in its operation to this great class, is 
calculated to grind down countless smaller interests engaged in 
the domestic trades of the empire, transferring the profits of all 
these interests, — English, Scotch, Irish and colonial, — great and 
small alike, from Englishmen, from Scotchmen and from Irishmen, 
to Americans, to Frenchmen, to Russians, to Poles, to Prussians 
and to Germans.” 

The movement for the repeal of the corn laws, as,we all know, 
received its main impulse from the business men of Great Britain, 
and went forward without any help whatever even from those 
hereditary statesmen who led the whig or progressive party. In 
1839, when delegates representing three millions of people asked 
to be heard at the bar of the House of Commons, Lord John 
Russell said that he had not ‘‘as yet found sufficient reasons or 
precedents” to induce him to accede to such a request; and it was 
not until 1845, seven years after the formation of the anti-corn 
law league, that this whig leader, in his celebrated Edinburgh 
letter, declared himself as absolutely in favor of the total abolition 
of the duties on corn. In 1837, Lord Melbourne said in a debate 
that ‘the government would not take a decided part till it was 
certain the majority of the people were in favor of a change.” 
These words were regarded as a direct invitation and challenge to 
organized agitation, and they led directly to the formation of the 
league. This organization, the most energetic and efficient ¢hat 
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ever carried to a successful issue a great political or social move- 
ment, received its chief inspiration from the business men of 
Manchester; while the chambers of commerce of that town and 
Birmingham threw all their influence and wealth on the same side. 
But the whig ministry, notwithstanding all the pressure brought 
to bear upon it, failed to rise to a clear and full apprehension of 
the crisis through which the country was passing, and lost its 
grand opportunity to furnish the relief called for. It remained 
for the great conservative minister, Sir Robert Peel, ‘‘ conservative 
by nature, but liberal on principle,” convinced by the facts and 
the arguments urged upon his consideration with so much persis- 
tency and power by Mr. Cobden and his associates, to carry 
through the work of reform, which, as was well said afterwards by 
Mr. Cobden, * while it cost him office, gained for him a country.” * 
He himself had declared, with rare magnanimity, that to one man 
was the work of corn law repeal preéminently owing, and that 
man was Richard Cobden. 

The recommendations of the business men of the United States, 
especially as they have found expression in the carefully consid- 
ered utterances of their representative body, the National Board 
of Trade, have for the most part been well received at Washington. 
The action of the Boston Commercial Convention of 1868 had a 
marked effect upon Congress in its session of the same year, and 
helped greatly in forming and fixing the national policy against 
currency expansion and inflation, and in favor of the payment of 
the national obligations in coin. The judgment of the Detroit 
Commercial Convention of 1865, upon our commercial relations 
with the British North American provinces, as they then ‘existed, 
was, unhappily, less influential. The persevering labors of Mr. 
Webster, Mr. Everett and Mr. Marcy among American statesmen, 
and of Sir Henry Bulwer and Lord Elgin in behalf of Great Britain, 
had led to the conclusion and ratification of a treaty of reciprocity 
in 1854, under which trade between the United States and the 
Provinces was to be greatly facilitated, and by the provisions of 
which it was hoped by all parties that the vexed question of the 
fisheries was settled for all time. Of this treaty the North Ameri- 
can Review, pérhaps the most conservative periodical in the 
country of the day, said : — 

‘It is one of the wisest arrangements ever made between com- 


*@ne of Mr. Disraeli’s sayings at this time, has been often quoted since: “A 
conservative government is an organized hypocrisy.” 
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mercial states, alike honorable to both negotiators, beneficial to 
all parties, and most auspicious of a better and brighter day in the 
trade and intercourse of nations. . . . We were on the eve of 
collision, violent resistance, bloodshed and war. From all this the 
treaty saves us.” 

The ten years which followed the time when the treaty went into 
operation embraced the period of the civil war, with its excite- 
ments and passions, and with the unexpected and radical changes 
in our entire fiscal system and in our commercial policy at home 
and abroad, which it brought in its train. All our relations, social 
as well as commercial, with the people of the Provinces became 
deranged; at the same time, some imperfection in the working 
of the treaty had developed itself, and the British Government had 
proposed a convention for the ‘‘confirmation and expansion” of 
the treaty. The Boston Board of Trade declared that the best good 
of the country demanded its ‘‘ revision,” not its ‘‘ annulment ;” and 
this was the view of all the leading commercial bodies. It was 
said in the House of Representatives by the Hon. T. D. Eliot, that 
memorials on the general question had been received from all parts 
of the country and referred to the Committee on Commerce, of 
which he was chairman, but that not one of them all demanded the 
abrogation of the treaty. This extreme measure was opposed by 
the Committee on Commerce and some of the ablest members in 
both the House and the Senate ; in the former branch it was defeated 
once by a vote of 82 to 74, and, when finally carried, it was only 
by a vote of 85 to 57,—40 members not voting. Outside Con- 
gress the opposition was even more pronounced. The Detroit 
Convention was called while the question of abrogation was pend- 
ing; and, after patient consideration and full discussion by lead- 
ing business men, representing all parts of the country except the 
far South, all commercial interests and all shades of political 
opinion, the conclusion was reached, with substantial unanimity, 
that the treaty might be improved, and should be amended in some 
of its provisions, but that it ought not to be abrogated. It was a 
suggestion made by the honored and esteemed Frederick Fraley, 
of Philadelphia, which prepared the way for the final unanimity of 
the action reached. But the politicians of the country proved too 
strong for the merchants, and their shadowy dreams were allowed 
to outweigh all solid interests and considerations.* The arrange- 


*The politicians tried to prevent the meeting of the Detroit Convéhtion. 
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ment in which, as the pages of the North American Review testify, 
‘*Mason and Toombs, Douglas and Seward, Whigs and Demo- 
crats, Freesoilers and Secessionists, acted in cordial harmony,” in 
1854, was brought to an abrupt termination in 1866, and our large 
and valuable trade relations with our neighbors beyond the fron- 
tier were again thrown into confusion. 

It is worth our while to observe for a moment what has been the 
result of the legislation thus enacted, notwithstanding the protests 
of the business men and the commercial bodies. Confederation 
followed almost immediately upon, and directly as the consequence 
of, the abrogation of the treaty. Had reciprocal trade been main- 
tained, the several provinces could never have been compacted into 
the Dominion, which is a nation in almost everything but the name. 
Annexation, supposing that to be a desirable thing for both parties, 
would seem to have been indefinitely postponed ; certainly it is 
further off now than it appeared to be fifteen years ago. The 
trade of the Dominion, compelled to seek new channels, has been 
diverted from our railroads, our ports, our people. A positively 
protective system of tariff legislation has been adopted, which, 
whether intended to do so or not, discriminates sharply against 
American interests. We have had to pay five millions and a half 
of dollars for the possession for a few years of fishing privileges, 
the free and permanent enjoyment of which we voluntarily abandoned 
when we determined at all events and at all hazards to cancel the 
treaty of 1854 ; while all the vexatious issues which were the despair 
of statesmen on both sides of the water, from the treaty of Ghent to 
the second treaty of Washington, have been reopened, and, what is 
more serious, all the personal irritation on the part of those more 
directly and pecuniarily concerned in them has been revived. If 
the practical men who met in council in Detroit had had seats in 
Congress in 1864 and 1865, all this might and probably would have 
been very different. 

John DeWitt, in his ‘‘ Political Maxims of the State of Holland,” 
tells us that it was recognized as a fixed principle in the constitutional 
government of that country, that the great interests of commerce 
could only be adequately represented by commercial men. Accord- 


Failing in this, they sought to control its action through some of their number who 
gained admission to its‘«membership, as well as by a steady pressure upon the course 
of its proceedings from without. All their attempts to influence it, while in session, 
were unsuccessful; but subsequently, they proved strong enough to overcome the 
force of its recommendations at Washington. 
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ing to that eminent authority, merchants were not only eligible to 
every trust and station, but there was hardly any which many of 
them were not always and on system called upon to fill. And Sir 
Josiah Child, a shrewd English merchant of the eighteenth century, 
in naming the leading causes to which the great prosperity of the 
Dutch should be ascribed, places first the fact ‘‘ that in their great- 
est councils of state and war they have trading merchants who have 
not only the theoretical knowledge, but the practical experience of 
trade.” 

Of all nations, the United States is the one which should act 
implicitly upon the above maxim, as laid down by DeWitt. Our 
national interests, so far as they require the attention of the admin- 
istration and of Congress, are almost wholly of a material and prac- 
tical nature. We have been told by a member of the late English 
ministry that at least three-quarters of all the time spent in cabinet 
meetings in England were given to the consideration of foreign 
affairs. At Washington, foreign affairs have no such overshadow- 
ing prominence, and they are for the most part practical rather 
than political in their bearings, relating as they do to questions of 
immigration and naturalization, to the postal service, to the deep- 
sea fisheries, and to gold and silver coinage. John Randolph 
sneered at what he called ‘‘a counting-house administration,” but 
it seems to us that this is the kind of administration which our 
country especially needs —an administration intelligent upon and 
interested and earnest in everything relating to commerce, manu- 
factures, inland transportation, and the currency. Speaking on 
general principles, and by no means in disparagement personally 
of any member of the present cabinet, we should say that the Sec- 
retary of the Navy and the Postmaster General should always be 
business men, and that, whenever practicable, the Secretary of the 
Treasury should be a merchant or banker. We have tried eminent 
merchants in the diplomatic service with the best success, and we 
ought to try them’again. Lord Palmerston said that the United 
States were never better represented at the court of St. James than 
by Mr. Abbott Lawrence, whose latest successor, Mr. John Welsh, 
has illustrated anew how an American merchant may distinguish 
himself as an American ambassador. <A great merchant, Lord 
Ashburton, was sent by his government to Washington in an inter- 
national emergency, not because the questions at issue were com- 
mercial in their nature, for they were not, but because they were 
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at issue between two commercial countries, and, therefore, it was 
thought that he of all others was best qualified to deal with them. 
Some of the questions pending to-day between the governments of 
the United States and Great Britain, while more or less legal and 
technical in some of their aspects and complications, are to the last 
degree practical in relation to all the interests involved, and they 
need to be considered and must finally be determined, not so much 
according to the ordinary requirements of international law or to 
diplomatic pivcedent, as to considerations of prudential and com- 
mercial expediency mutually, and of practical sense. 

In Congress, also, there should be a large infusion of the com- 
mercial element. The principal cities should each of them be 
represented in part by business men, who could bring to the delib- 
erations of the committee-room and to the debates on the floor, 
personal and precise knowledge in reference to manufactures, to 
railway management, to ocean commerce, and to everything relat- 
ing to currency and banking. Some of these men would be talkers, 
and would talk well and to the purpose; others, like the late Mr. 
Appleton, of Boston, would never be heard in open debate, but 
they would exercise a degree of influence surpassed by none of 
their associates. Such men, also, would show a capability for 
despatching business, which would be worth much in the saving of 
time it would accomplish. We remember a remark by Mr. George 
Opdyke, after a busy meeting of the New York Chamber of Com- 
merce, to the effect that it would have taken the House of Represen- 
tatives two weeks to transact the amount of business which the 
Chamber had disposed of intelligently in two hours. We have seen, 
during the currency debates of the last few years, how valuable 
the service of a single practical man may be, like Mr. Morrill, of 
Vermont, in the Senate, and Mr. Chittenden or Mr. Hewitt, of 
New York, in the House. There should be, at the least, a dozen 
such men in the Senate, and fifty or more in the House of Repre- 
sentatives. Then we might hope to see the tariff laws, which, 
as all parties agree, need careful and systematic revision, success- 
fully dealt with; and the shipping question would perhaps be con- 
sidered in its widest relations, without regard to the representations 
and schemes of selfish speculators and subsidy seekers. 

We wish it to be distinctly understood that the men for whose 
presence we plead in the administration, in the diplomatic service, 
and in Congress, are not ambitious and intriguing party politicians, 
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mere wire-pullers and caucus-packers, who happen also to be prom- 
inent in the community in which they live, as merchants, or bank- 
ers, or manufacturers. The change in the House of Representatives 
would hardly be worth talking about if it were proposed only to 
substitute a given number of average partisan merchants for the 
same number of average partisan lawyers. 

We have assumed throughout this discussion that there are to- 
day in the United States men of character and standing and ability 
in the commercial classes — practical men— whose services in 
high position could be made available if there were an imperative 
demand on the part of their fellow-citizens for them. Who shall 
deny that there are such men in all the walks of life, — merchants, 
lawyers, scholars, —for, in closing, we would make our case as 
broad as possible, and would plead for a higher character and 
purpose in our representation as a whole, and in all the manage- 
ment of our public affairs? But such men as we mean, whatever 
theiy calling or profession, must be diligently sought out, and they 
must be brought forward by others, for they will not push them- 
selves into political prominence. They have little to gain per- 
sonally in public life, while often they may have to make heavy 
sacrifices, in giving themselves to its absorbing and wearing 
requirements. But they will not persistently decline office, if they 
can be assured that the country not only needs but desires their 
time and labor and devotion, and that they will be sustained in the 
maintenance of their individuality and personal independence, and 
in their purpose to put country at all times before party, and prin- 
ciple above time-serving expediency. For such men as we refer 
to, the highest types of their class or vocation, will not be hampered 
by party shackles when their convictions lead them to conclusions 
different from those of their associates, or even from those of their 
constituencies. During the latter days of the forty-fourth Congress 
it will be remembered that on a grave question, upon which geo- 
graphical sections as well as parties in the country were sharply 
divided, two republican members-of the House of Representatives 
felt themselves called upon to lay aside for the moment all consid- 
erations of party and locality, and to vote with their democratic 
fellow-members ; and everybody whose respect was worth securing, 
whether agreeing with them or not, respected them for their manli- 
ness and for their independence. These two men we present as 
conspicuous and distinguished examples of the ‘‘ thought” and the 
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‘¢ fact” of Tennyson’s line, quoted above. One of them (President 
Seelye) is now at the head of a leading New England college; the 
other, a Boston merchant (the Hon. Henry L. Pierce), is to-day 
no less honored and esteemed in commercial and in private life 
than he ever has been in the sphere of politics. 

With a Congress in Washington comprising truly representative 
men, gathered from amid the various avocations of American life, 
each one supplying what might be lacking in the others, and all 
together possessing a large and ripe experience of both the theo- 
retical and the practical side of affairs, and the knowledge derived 
no less from close contact with the busy present, than from careful 
study of the historical past and of the nature of things, — the great 
body of the people might go forward quietly and confidently with 
their industrial pursuits, buying and selling, sowing and reaping, 
and getting gain, with no fear constantly before their eyes of inter- 
ruption and disaster from crude legisla‘ion, from reckless trifling, 
and from a restless love of change. ; 


CHINESE IMMIGRATION. 


READ BY 8. WELLS WILLIAMS, LL.D., OF NEW HAVEN. 


(September 10, 1879.) 


The question of Chinese immigration has drawn to it a degree of 
attention since the immigrants began to land in this country thirty 
years ago, which can hardly be explained by their numbers, their 
conduct, or their capacity. The total arrivals from China during 
a quarter of a centiry have not equalled the number of persons 
which have landed at New York from Europe in six months during 
most of those same years. Their behavior, under great provoca- 
tion, has excited no commotion; nor has their learning, power, 
skill, or bigotry been such as to give any reasonable ground for 
alarm. It is not easy to account for the excitement on rational 
grounds, or to explain the many unfounded statements against the 
Chinese which have passed current, even after their inaccuracy has 
been shown. A good deal of the discussion has arisen from the 
different views taken as to what might grow out of their presence 
or increase. Some, drawing on their fears for their facts, regard 
them as the first ripple of an overwhelming flood of ignorance, 
poverty, heathenism, and vice; while others, speaking from experi- 
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ence, after trying them in various capacities, assure us that the 
Chinese are docile, temperate, thrifty, and industrious, and have 
great capacity for improvement. 

My present object is to describe the origin, kind, and prospects 
of this immigration, the conduct and the rights of the immigrants, 
with notices of their treatment, so as to come to an intelligent idea 
of the question. Few incidents in the last few months have had a 
more picturesque setting in regard to the actors, the place of meet- 
ing, and the subject talked of, than the interview held last April 
between General Grant and the Chinese merchants at Georgetown, 
in Pulo Penang. This island owes its commercial importance to 
the industry and skill of its twelve thousand Chinese settlers, who, 
under the care and control of the British Government, have made 
it a mart for the traffic of the neighboring islands and continent. 
They met the late President of the United States, in his journey 
around the globe. His position as a mere traveller offered to their 
minds, no doubt, something anomalous and almost inexplicable, 
but still invested with a scantling of its original power. They pre- 
sented him with an address, whose subject was equally remarkable 
with the origin of the interlocutors, for they asked him to use his 
influence to secure a fair and liberal treatment for their countrymen 
in America, and to remove any restrictions which had been imposed 
on their freedom to come and go, the same as any other nation. 
He told them, in reply, ‘‘ that the hostility of which they com- 
plained did not represent the real sentiment of America; but was 
the work of demagogues, who, in that, as in other countries, pander 
to prejudice against race or nationality and favor any measure of 
oppression that might advance their political interests. He never 
doubted and no one could doubt that, in the end, no matter what 
effect the agitation for the time being might have, the American 
people would treat the Chinese with kindness and justice, and not 
deny to the free and deserving people of their country, the asylum 
they offer to the rest of the world.” 

I believe that this witness spoke truly. The discussions in the 
West and the East, in the pulpit and in Congress, will all tend to 
bring out the truth and help to maintain our national character for 
fairness and justice in relation to the Chinese. China itself is 
one of the best misrepresented countries in the world, and 
her people have been subject to the most singular diversity of 
opinion from writers and travellers, whose books have shown that 
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they had had no opportunity to revise first impressions, or correct 
errors, and yet have furnished most of the statements relied on for 
the estimate taken of Chinese civilization. Now that scholars have 
increased, our acquaintance with the arts, culture, government, 
and literature of the sons of Han will help us better to understand 
the causes which have operated to make them, under the blessing 
of God, as much of a nation as they are. 

They form one of the purest of existing races, and have occupied 
the eastern confines of Asia from very early times. The people 
are so often called Mongols in this country that it is concluded that 
they are of the same race as the nomads of the steppes. We may 
call them Turanians, if it be necessary to indicate their early race 
affinities ; but it is unjust to apply a term which only dates from 
Genghis Khan, in the 13th century, fully 3,000 years after their 
history begins. His grandson, Kublai, conquered China, and his 
family held sway over the empire for 83 years, under eleven 
emperors. All of them learned the elements of regular govern- 
ment from their subjects, whose manners, language, laws, and 
religion were generally adopted. Their expulsion left the Chinese 
to themselves, and the Mongols or Tartars, as they are now usually 
called, have been since mostly under the control of their former 
subjects. ‘The present rulers of China belong to neither of these 
races, but to the Manchu, which has occupied the northeastern 
shores of Asia since the 10th century. This race ruled the northern 
provinces of China for about 120 years, till a.p. 1232, when 
Genghis Khan destroyed their power and drove them back into 
their original haunts. They again grew powerful, and by a fortu- 
nate stroke repossessed themselves of Peking, in 1644, and have 
since ruled the empire with great prudence and vigor. 

It is, therefore, an entire misnomer to call the Chinese Mongols, 
and I am sure that many persons use it in ignorance of the facts of 
the case. I am well aware how the term Mongolian is used by 
writers to include Laplanders, Tartars, Chinese, Japanese, with 
the Esquimaux and other Indian tribes, under one race; but we 
wrongly use it to designate a people occupying the Chinese Empire 
only. The old Aztecs and Iroquois, in this continent, were more 
alike in most respects than the Chinese and their neighbors in 
Central Asia, and they feel chagrined to be thus designated. Not 
a Mongol, to my knowledge, has ever landed in this country, and 
none are likely to come, any more than are the Arabians or 
Brahmins. 
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The southern Chinese alone have immigrated to foreign lands; 
and until recently went only to the Indian Archipelago, Siam and 
India. This portion of the people is less pure as a race than their 
countrymen north of the Yangtse River, having early mingled with 
old Malayan tribes living south of the Nanling range in the province 
of Kwangtung. This mixed race exhibits some physical differences 
from their northern countrymen, the results of amalgamation, 
climate, and food; but is now quite the same in language, institu- 
tions, and religion. The people are smaller and more swarthy, 
have more commercial enterprise, are better educated, and exhibit 
higher mechanical skill. 

Only six departments or prefectures, lying along the coasts of 
the two provinces of Kwangtung and Fuhkien, from Hing-hwa near 
Fuhchau, to Shau-king, west of Canton, have furnished all the 
emigrants to other lands. The emigration into Malaysia and the 
Indjan Islands has been going on for two centuries, and its results 
have been greatly to the advantage of the native states. Wherever 
the Chinese have come into actual conflict with Europeans it has 
been only with regard to trade and taxes, and never on account of 
their attempts to set up independent governments. The prosperity 
of Luconia, Siam, and Borneo has been largely owing to this ele- 
ment of their population ; and even in Java, where the Dutch closed 
their ports against them in 1840, they have recently been invited 
to return, as mechanics and traders. 

The custom of these Southern Chinese has been to pass to and 
fro; and, though most of the emigrants remained where they 
landed, thousands returned to their homes. This gradually diffused 
a knowledge of foreign countries and people throughout these coast 
regions, and made it easier for the natives to go to the Gold Hills 
when the report came in 1849 of the discoveries in California and 
Australia. A few went first to San Francisco, and their favorable 
reports spread through the towns around Canton, as they showed 
the dust they had brought. In 1854, the emigration began to 
assume larger proportions, and foreigners gave every facility to the 
emigration, as the business gave profitable employment to their 
ships. 

The foreigners who flocked to California about 1849, and after, 
were desirous of getting Chinese labor, so that every emigrant soon 
found work. But about that year the Cubans, Peruvians, and 
English were also desirous of importing Chinese laborers into their 
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colonies ; and the ignorance of the latter of all foreign countries 
led them to readily infer that when once out of China they would 
at last reach the Gold Hills. This coolie trade, as it has been 
since called, was greatly aided by the free emigration to San Fran- 
cisco and Melbourne ; but the two were radically different. 

During the ten or twelve years ending in 1874, a marked and 
well-known distinction between free and contract emigration was 
drawn by the natives around Canton simply by the port the ship 
sailed from. If she cleared from Hong-kong, everybody knew that 
her passengers were free ; if from Macao, forty miles west of it, all 
knew that they were coolies—or as the native term, chu-tsai, 1. e. 
pigs in baskets, described them—and would probably never come 
back. So marked had this distinction become that the Portuguese 
had made a term from this phrase, chuchairo, to denote a coolie 
broker. In 1873 ‘the atrocities connected with this business had 
become so outrageous that the Portuguese Government, at, the 
urgent remonstrance of the British Government, put a stop to the 
shipment of all contract Chinese from Macao, and brought the evils 
to anend. Their recital would be only a repetition of the modes 
in which reckless cupidity, irresponsible power, crafty misrepre- 
sentation and cunning, well-planned temptation, or outrageous 
violence and callousness, all united to get the advantage over igno- 
rance, poverty, and want. The Chinese authorities at Canton 
issued stringent regulations to punish and restrain crimps and other 
agents ; but the laws were mostly a dead letter. The native kid- 
nappers were sometimes caught by their countrymen, and put to 
death, with excruciating tortures, crucifixion and burning. Still, 
so long as the coolies could be shipped from Macao, the trade went 
on, to the terror of the community in which it thrived and the dis- 
grace of that settlement, till it was confessed that it never could be 
conducted with both profit and honor. 

These notices of the coolie trade are given because much has 
been said in the United States about the coolies brought here. It 
may be stated that this word coolie is not Chinese, but Bengalee. 
It was originally the name of a hill tribe in India, whose able- 
bodied men were wont to go down to the plains in harvest-time, 
just as Irish laborers cross to England at the same season and 
return home when it is over. The name gradually extended to all 
transient laborers, and in 1835 such people were hired at Calcutta 
(under contracts) to go to Mauritius, where laborers were needed. 
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The application of the word to Chinese contract laborers was easy, 
for the term was already in use among foreigners in China for lower 
house servants and day laborers. These last, on their part, sup- 
posed it to be an English word, and probably the immigrants, on 
reaching San Francisco, ready to do any kind of labor, and not 
knowing many English words, so called themselves. There are 
three different terms in Chinese for house servants, for day laborers, 
and for contract coolies ; and I think that a good deal of our mis- 
apprehension as to the character of those in California has arisen 
from this misuse of the word. 

The regions to which the coolies were carried included Cuba and 
Peru (where most of them landed), Jamaica, Trinidad, Demerara, 
Surinam, Hawaii, Brazil, and Central America. The Panama Rail- 
road was mostly built by them, taken there in American ships. 
The only attempt to bring them to this country, which I have heard 
of, was made by some persons in New Orleans; but I am not 
aware how it succeeded. The total number of men thus carried 
away was probably over 300,000, of whom 142,422 landed at 
Havana between 1847 and 1874. Out of the whole, I do not think 
that 500 ever escaped or returned home; and I am inclined to 
believe that over two-thirds of them all went abroad willingly, 
though ignorantly. 

During these same years, men were going and returning from 
San Francisco and Melbourne, with stories of their success. The 
total arrivals at the former port between 1852 and 1878, according 
to the custom house records, was 230,430, of whom 133,491 
returned home or died, leaving 96,939 in the country, not including 
births. ‘* Spofforth’s Almanac” for 1878 gives the arrivals in all 
the United States between 1855 and 1877 at 191,118. At this 
rate, it will probably take a century before half a million will find 
a footing in our wide domain, and that too against the competition 
of the owners and settlers of the soil and the skilled labor of our 
artisans. If two-fifths returned home when the land was open and 
calling for laborers, and the building of railroads gave work and 
wages to thousands of these hands, is it not as certain as a thing 
can be, on these facts, that the supply of workmen will be pro- 
portioned to the demand? On our eastern shores almost half a 
million of immigrants landed at New York in 1872 alone; while 
the total number of arrivals from Europe for 30 years, ending 
in 1878, was 8,200,000, or more than one-sixth of our present 
population. 
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Nearly all the Chinese have come here from a strip of territory 
not much larger than the State of Connecticut, lying south and 
southwest of the city of Canton. Some alarmists said last year 
that myriads from the famine-stricken provinces in Northern China 
were to be brought to our shores; but not an emigrant has ever 
sailed from Shanghai or Tientsin for California. All have gone 
from Hong-kong. The province of Kwangtung, of which Canton 
is the capital, measures 79,456 square miles, and its inhabitants 
speak many local dialects, which tends to crystallize them into 
separate communities, and has great influence on emigration, 
because it is only those who speak the same dialect who naturally 
go together. A man from Canton, meeting one from Amoy, 
Fuhchau, Ningpo, Tientsin, or Hankow, would be unintelligible to 
each of them, as they severally would be to each other; and this 
feature almost compels emigrants to follow the lead already opened. 
Thus Swatow furnishes those for Siam, Amoy does those for Manilla, 
Kia-ying for Borneo, and five districts in the central and south- 
west parts of Kwangtung province were the homes of those now in 
Australia and the United States. Their names are Sin-hwui, Sin- 
ning, Kai-ping, Nganping and Hiang-shan. For those coming 
from each of these five districts, or counties, a company has been 
formed in San Francisco to look after their welfare and to help 
them while in America. A sixth company does the same for all 
the immigrants from other places. The inducements and help of 
friends and the reports of returning miners have had great influence 
in stimulating their departure. Fears are entertained by some 
persons, however, that, if the gap thus opened in the vast popula- 
tion of the Chinese Empire be not stopped by limiting the number 
in one vessel to fifteen, or by abrogating the Burlingame Treaty, it 
will continue to run like a leak in a mill-dam, till we are all 
swamped. These are as baseless as the fear that the Indians 
are going to unite in a league to regain their ancestral hunting- 
grounds. Men do not change their homes and allegiance without 
adequate inducements and rewards, which are all wanting in this 
case. ; 

Two or three other causes, besides the different dialects, have 
much influence in hindering Chinese emigration. One is their pride 
of country, which leads them to look upon those who go out of it 
as most unfortunate, running great risks of their lives, and putting 
themselves in the power of cruel and ignorant barbarians. Though 
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there is now no law in force forbidding emigration, public opinion 
strongly discourages it, and the love of home acts against it. 

A second deterrent cause is a strong sectional antipathy between 
the natives of different provinces, and even parts of the same 
province, leading them to shun each other like the clans of Scot- 
land in the olden time. In Kwangtung, constant strifes arise 
between settlers and squatters, called pun-ti and hak-ka, often 
resulting in much loss of life. This repugnance tends to confine 
the immigrants to our shores to the districts near Canton. Further 
strong influences are at work to detain those who are in office or 
belong to the gentry, and those who have property or are in busi- 
ness. Besides these, the ties of family and claims of infirm, needy, 
and sick dependents compel myriads to stay. The numbers, which 
seem to be great here, are not missed there. Their departure or 
return makes no impression nor stimulates other throngs to do like- 
wise. ‘The men we have are the common peasantry from country 
districts — young and healthy, thrifty and industrious, willing to 
work and make their way in the world. They are neither paupers 
nor lepers, and certainly not criminals, for such could not get away 
nor obtain the aid or security needed. China has not yet learned 
how to dispose of her criminals this way. Most of them can 
read a little. Hundreds get over by borrowing money on high 
interest, to be repaid as they earn it, the lenders risking it on their 
life and habits. One hears so much of the serfs, slaves, coolies, 
peons, Mongols, and such like poured on our shores, that very 
erroneous notions of their character prevail. One official document 
even described them as ‘‘ voluntary slaves by the unalterable struc- 
ture of their intelligent being.” Complaint has been often made 
that the immigrants bring no families ; but custom is too strong for 
the women to leave home to any extent. I think, when we consider 
how timid and ignorant they are— many of them crippled by cramp- 
ing the feet — that, under the circumstances, it has been better as 
itis. Their sufferings would have probably been great, unable as 
most of them are to speak English, the objects of obloquy, and 
exposed to manifold temptations. 

The new constitution of California gives us the intentions of the 
opponents of Chinese labor in Art. XIX., and shows the ignorance 
of its framers by the impossibility of carrying out its provisions. 
Some of them are in violation of the laws and constitution of the 
United States. ‘‘Asiatic coolieism” is prohibited, but is not defined. 

4 
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It was needless, however, for Asiatic coolieism had never existed 
in California, or any other State of the Union. It had already been 
declared to be illegal and piratical by Congress, and the law-makers 
might have fortified their position by referring to the Act approved 
February 19th, 1862, before inserting the following extraordinary 
section in the organic law of their State : 

‘*Secr. 4. The presence of foreigners ineligible to become 
citizens of the United States is declared to be dangerous to the 
well-being of the State, and the legislature shall discourage their 
immigration by all the means within its power. Asiatic coolieism 
is a form of human slavery, and is forever prohibited in this State, 
and all contracts for coolie labor shall be void. All companies or 
corporations, whether formed in this country or any foreign country, 
for the importation of such labor shall be subject to such penalties 
as the legislature may prescribe. The legislature shall delegate all 
necessary power to the incorporated cities and towns of this State 
for the removal of Chinese without the limits of such cities and 
towns, or for their location within prescribed portions of those 
limits ; and it shall also provide the necessary legislation to prohibit 
the introduction into the State, of Chinese after the adoption of 
this constitution. ‘This section shall be enforced by appropriate 
legislation.” 

If history repeats itself, legislation does so far more frequently ; 
for here are the silly laws of China and medizval Europe re-enacted 
in our Republic, and making new Ghettos for Chinamen near every 
town in California. This whole section reads more like the by-laws 
of a mining company, trying to keep its claim intact from the 
encroachments of other companies by erecting a fence around its 
land, than the deliberate result of a convention of wise men met to 
make a State constitution. It is not stated who are the foreigners 
ineligible to become citizens; nor is it defined how the company 
formed in a foreign country for the importation of coolie labor, 
even before it has done anything, is to be made subject to the 
penalties of a California legislature ; nor how that State is going to 
execute laws prohibiting the introduction of Chinese into its 
borders, in face of a treaty between China and the United States. 
These points are left for the wisdom of a future legislature to 
attend to. 

I have stated that an act of Congress is in existence prohibiting 
the introduction of contract laborers from China, or any other land, 
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into the United States. In January, 1867, the following resolution 
unanimously passed both houses of Congress : 


‘* Whereas, The traffic in laborers, transported from China and 
other Eastern countries, known as the coolie trade, is odious to the 
people of the United States, as inhuman and immoral; and 

** Whereas, It is abhorrent to the spirit of modern international 
law.and policy, which have substantially extirpated the African 
slave-trade, to permit the establishment in its place of a mode of 
enslaving men differing from the former in little else than the 
employment of fraud, instead of force, to make its victims captive ; 
be it, therefore, 

‘* Resolved, That it is the duty of this Government to give effect 
to the moral sentiment of the nation, through all its agencies, for 
the purpose of preventing the further introduction of coolies into 
this hemisphere or the adjacent islands.” 

This resolution was a proper expression of public opinion; but 
it never prevented a single coolie afterward landing at Havana or 
Callao, any more than its tone would lead one to suppose that a 
hundred thousand coolies had landed at San Francisco, through the 
agency of the six companies. The opponents of Chinese immigra- 
tion have so persistently declared that those who land in this 
country are coolies, that the burden of proof, after what has been 
said, must rest with them. It is not a mere question of the mean- 
ing of terms. Even so distinguished a man as Senator Blaine 
seems to have got the idea that the men now arriving in San Fran- 
cisco are the same class of people designated in this resolution. 
He certainly ought, for his own credit, to have learned the facts of 
the case, before he accused the Chinese Government, as he did, of 
violating the Treaty, by declaring from his seat in the Senate, that, 
‘*in the sense in which we get immigration from Europe, there 
never has one Chinese immigrant come to these shores. . . . 
The Chinese Government agreed to enforce the provision that there 
should be nothing else ‘than voluntary emigration. They have 
never done it. The Treaty stands broken and defied by China 
from the hour it was made to the present time. We had to legis- 
late against it. We legislated against it in the Coolie Law. The 
Chinese were so palpably and so flagrantly violating it, that statutes 
of the United States were enacted to contravene the evil they were 
doing; and it has gone on, probably not so grossly as before, but 
in effect the same.” 





100 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


It is enough to say, in reply to this charge of breaking the Treaty, 
that the Chinese authorities, both central and provincial, had passed 
many laws to restrain and prevent the coolie trade, and that the 
last act against it passed by our Congress was on February 19th, 
1862, more than six years before Mr. Burlingame signed the 
Treaty. When that Treaty was negotiating, in July, 1868, no one 
at Washington brought up the charge that the Chinese Government 
had been for years sending coolies to California, nor were the immi- 
grants then so generally stigmatized as serfs, coolies, peons, slaves, 
and Mongol hordes, for their labor was needed. I crossed the 
Pacific in 1860 in a ship with three hundred and sixteen Chinamen, 
not one of whom had a contract, and three-fourths of them came 
from two villages. No Chinese ship has ever yet crossed the ocean ; 
consequently no Chinese has ever brought coolies to this country, 
and the blame of violating the Treaty could not rightly rest on that 
Government. Certainly, if there is one matter in which the Ameri- 
can and Chinese Governments have been of one mind, it is the 
‘restriction of the coolie trade; while all the difficulties, the respon- 
sibilities, and the sufferings, too, have been on the part of the 
latter. 

The majority of members in the Congressional Committee sent to 
California in 1876 were against Chinese immigration. It obtained 
much evidence in support of their views ; but none of the witnesses 
could produce a contract for bringing a single coolie from China. 
I have seen thousands and thousands of these contracts in Chinese 
and Spanish or English, containing the terms obliging the coolies 
to go abroad for so many years at such wages, and their stipula- 
tions are plain and explicit. 

I come now to a consideration of the Treaty which exists between 
China and this country. The bill which passed Congress last 
February, intended to restrict Chinese immigration, had this 
undignified feature (a solitary instance in our national legislation), 
that it covertly abrogated this Treaty, without even referring to its 
existence ; without citing an instance of its violation; and, what 
was worse, without first informing the other party. Its passage 
was quite unexpected; but it aroused quick remonstrances from 
State legislatures, from colleges, from missionary societies, from 
chambers of commerce, and from distinguished citizens, all alike 
presenting their reasons to the President against his approval. 

In its Treaty with China, this nation has solemnly pledged its 
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faith to firm, lasting, and sincere friendship with that empire; it 
has promised that the people of the United States should not, for 
any trifling cause, insult or oppress the people of China, so as to 
produce an estrangement between them; the Federal Government 
has covenanted that Chinese subjects in the United States should 
be exempt from all disability or persecution on account of their 
religious faith ; it has asserted that there is mutual advantage from 
the free migration and emigration of the people of the United 
States and China, respectively, from the one country to the other, 
for the purposes of curiosity, trade, or permanent residence ; it has 
specifically pledged itself that Chinese subjects residing in the 
United States should enjoy the same privileges, immunities, and 
exemptions in respect to travel or residence as citizens of the most 
favored nation; and, finally, as if to place all stipulations in the 
Treaty on the highest moral basis, it invokes, in what is called the 
Toleration Article, as the standard of dealing between the two 
nations, the Christian sentiment that the principles of the Christian 
religion teach men to do good, to do to others as they would that 
othe?s should do to them. In all these ways the Governor of 
Nations had beforehand placed the United States under peculiar 
liens toward this ancient kingdom to treat it with justice and 
patience. Some of the stipulations have a present application 
which could not have been anticipated when they were signed and 
ratified. 

I would urge the maintenance of this treaty, not alone on the 
high ground which the President takes in his veto— that it is not 
the function of Congress to make new treaties or modify existing 
ones, and ‘‘ that the denunciation of a treaty by any government is 
confessedly justifiable only upon some reason, both of the highest 
justice and of the highest necessity” — but on the higher ground 
that we shall sin against right and justice if we do not. The 
highest expression of a nation’s voice is in its treaties ; they form 
almost the only declaration of its honor which other nations can 
appeal to. The denunciation of the conduct of the last king of 
Judah, for his violation of his covenant with the king of Babylon, 
stands on the sacred page as the highest attestation of the sacred 
character of. such compacts. Says the prophet Ezekiel, speaking 
of king Zedekiah’s conduct : 

‘*¢ Seeing he despised the oath by breaking the covenant, when, 
lo, he had given his hand, and hath done all these things, he shall 
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not escape. Therefore, thus saith the Lord God, As I live, surely 
mine oath that he hath despised, and my covenant that he hath 
broken, even it will I recompense upon his own head.” 

I do not doubt that these words carry much weight with them 
still as a word of warning ; and I believe that there is moral strength 
and principle in the people of this land quite sufficient to maintain 
what they have promised in the Treaty with China. 

The government of that empire has uniformly admitted its 
obligations ; and, considering its great difficulties, has creditably 
fulfilled them. The four treaties signed at Tientsin in 1858 were, 
no doubt, obtained under great fear and pressure; but their 
stipulations placed international intercourse between the East and 
the West on a definite footing, and their operation has been to 
teach the secluded rulers of China both their own rights and their 
duties toward other nations. Great progress was shown, eleven 
years after, in sending Mr. Burlingame on a complimentary embassy 
to the powers with whom the Emperor had made treaties. 

When the embassy reached Washington, it was received with 
great eclat. Among other things done during its stay was the 
negotiation of eight additional articles to the existing Treaty, by 
plenipotentiaries of the two governments, who signed them on the 
28th of July, 1868. They were ratified by the Senate a few days 
afterward, and then forwarded to Peking, to be ratified by the 
Emperor, even before they had been submitted to his perusal. 
This was not done till the 23d of November, 1869. 

Considering the circumstances under which the first or Reed 
Treaty was signed, those attending the second were indicative of 
great and real progress in the intervening ten years. Its fifth 
article relates to emigration from either country, and has drawn 
great attention in and out of Congress, as if it stood in the way of 
our ridding ourselves of an unbearable evil in the crowds of Chinese 
who had thereby been induced to come to this country. It reads: 

‘*The United States of America and the Empire of China 
cordially recognize the inherent and inalienable right of man to 
change his home and allegiance, and also the mutual advantage of 
the free migration and emigration of their citizens and subjects 
respectively from one country to the other, for purposes of curiosity, 
of trade, or as permanent residents. The high contracting parties 
join, therefore, in reprobating any other than an entirely voluntary 
emigration for these purposes. They consequently agree to pass 
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laws making it a penal offence for a citizen of the United States or 
Chinese subject to take Chinese subjects either to the United 
States or any other foreign country, or for a Chinese subject or 
citizen of the United States to take citizens of the United States to 
China or to any other foreign country without their free and volun- 
tary consent, respectively.” 

The leading idea in this article is to discourage the coolie trade, 
and this public declaration of our Government as to the difference 
between it and voluntary emigration was not supposed to have any 
other meaning. It is hard to see, moreover, how the declaration 
of an inalienable right of all men should be supposed to encourage 
or hinder its exercise ; it could not have incited emigration, for I 
am sure that not one in a hundred of the Chinese who have landed 
here ever saw it in their own country. Says Gov. Morton, the 
chairman of the Congressional Committee : 

‘* When this Treaty was concluded with China it was regarded 
by the whole nation as a grand triumph of American diplomacy and 
principles ; and Mr. Burlingame was regarded as a benefactor of 
his‘ country by having secured to Americans the protection of the 
Chinese Government and the right to live there and trade, and for 
having secured from China a recognition of what may be called the 
great American doctrine of the inherent and inalienable right of 
man to change his home and his allegiance. For the recognition 
of this doctrine we had been struggling by negotiation ever since 
we had a national existence, and had succeeded with them one by 
one. Within the last eight years we have secured its recognition 
by Germany and other European states that had long held out 
against us.” 

I need not quote from the recorded views of Gov. Morton on the 
backward step this country has been urged to take in regard to 
Chinese immigration, by adopting the very policy China itself is 
forsaking. That opinion would have been even more decided if he 
had lived to join in the Congressional debate of last winter, and 
record his vote in the Senate against the bill. 

The passage of this bill at that time drew public attention to the 
treaty rights of the Chinese, and the people sustained the veto of 
President Hayes, as a judicious, sound, and timely refusal to yield 
to a sectional demand to go back on a lifelong policy in regard to 
immigration. That veto saved this Republic from one of the most 
uncalled-for wrongs to its national reputation, in repudiating a 
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solemn treaty, in fact, if not in form, without mentioning a single 
instance in the bill of the wrong-doing of the other party, as 
was done in 1798, when the treaty with France was abrogated 
by Congress, and without first stating to the Chinese our own case. 
It would have been hard for us to have made out a grievance. We 
would never have done so toward a strong nation, and it was 
entirely unnecessary to do it toward a weak one. The new consti- 
tution of California has, however, supplemented the bill by the 
following sections : 

‘*No corporation now existing or hereafter formed under the 
laws of this State shall, after the adoption of this constitution, 
employ, directly or indirectly, in any capacity, any Chinese or 
Mongolian. The legislature will pass such laws as may be neces- 
sary to enforce this provision. 

*¢ No Chinese will be employed on any State, county, municipal, 
or other public work, except in punishment for crime.” 

The execution of these two sections is likely to cause some 
resistance on the part of corporations in that State, by their restric- 
tions on the labor market — one of the chimerical objects of the 
majority of the Convention. 

As another instance of unjust (if not impossible) legislation ‘in 
the same direction, one where the object aimed at is almost forgot- 
ten in view of the manner in which it is to be reached, is a bill 
recently introduced in the Senate by Mr. Slater, of Oregon. This 
is what his bill forbids the hapless Chinaman to do: 

‘*To engage in, carry on, or work at any manufacturing or 
mechanical business ; or to own or lease, carry on or work any 
mine, or to own or lease any real estate for any purpose other than 
that of lawful commerce and for places of residence ; or to conduct 
any farm, garden, vineyard, or orchard, for agricultural, horticul- 
tural, or other like purpose ; or to own, have, or keep any herd of 
cattle, horses, sheep, goats, or swine, for the purpose of making 
profit by the increase, product or use thereof; or to keep any hotel 
or restaurant for public entertainment (excepting for the use and 
accommodation of the citizens and subjects of China) ; or to work 
or engage to work as mechanic, artisan, laborer, waiter, servant, 
cook, clerk, or messenger, or in any other kind of labor, skilled or 
unskilled, except for and in the employ of citizens and subjects of 
China lawfully engaged in commerce in the United States or 
travelling or residing therein.” 
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The bill reads like an edict of Philip or Alva against heretics, 
for it declares that the penalty for every violation of these provis- 
ions is a fine of not less than. $100, and an imprisonment for not 
more than six months. Conviction involves a ‘ forfeiture of all 
property used or invested in the prohibited business.” No person 
or corporation can employ a Chinese in prohibited work or business, 
under a penalty of $100 for each offence. Comment on such regu- 
lations could add nothing to their harshness, their impossibility, or 
their folly. It is true, indeed, that they have not yet the force 
of law, and I quote them only as an index of the kind of legislation 
which may be attempted at the next session in regulating the treat- 
ment of these people in the East as well as in the Pacific States. 

I have endeavored to show that the Chinese are here under the 
strongest public sanctions of any race, and ought to be protected 
in their treaty rights by this nation. They began to come to the 
Pacific coast at the invitation of our own people, attracted there, 
as others were, by the search for gold. They took up the washed- 
out and abandoned diggings at first ; but they have since continued 
to come and go, because their was a demand for their labor. We 
call them Heathen Chinee, and so, unhappily, they are; but they 
brought with them industrious and quiet habits, and during the past 
27 years have added largely to the resources and wealth of this 
country. They have spread themselves over that and the neigh- 
boring States wherever their labor was wanted, and have given 
general satisfaction in those branches of unskilled labor for which 
they were fit. It is impossible to estimate the money value of this 
industry ; but the evidence taken by the Morton Committee proves 
that, without their help, many enterprises now in full operation 
would not have been attempted when they were much needed. 
Among these enterprises the Pacific Railroad stands prominent, 
and one of its leading managers testified that Chinese laborers had 
given more employment to white laborers than they could otherwise 
have got, and that the road could not have been completed for many 
years if these Asiatics had not been available. Over a million 
acres of tule-lands have been reclaimed, which would otherwise 
have lain idle to this day. Irrigating canals for farms, with dams 
and sluices for the mines, all owe their existence to this source. 
One witness stated that without Chinese aid the population of Cal- 
ifornia could not be maintained at more than one-half its present 
amount; and in regard to the cultivation of wheat he assured the 
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Committee that it could not be profitably raised at all if the cost 
of production were increased. I was told that in September, 1876, 
about 400,000 bushels were ready for the sickle, and that this crop 
could not have been moved unless Chinese laborers had been there to 
put it on board ship at a cheap rate. The only thing to be done with 
it was to let it rot or burn it. The ramifications of labor are so 
great that every one must see that it is nearly impossible to sepa- 
rate out one branch from all the others, and that to place the benefits 
of Chinese labor at a figure like $300,000,000 or $400,000,000, is 
to deceive one’s self as to its true value. It is the way, however, 
that ‘‘ we are ruined by cheap Chinese labor.” 

How fallacious, therefore, are the statements in the California 
Senate Address by which its writers try to prove the loss to the 
country caused by this immigration. They roundly assert that the 
Chinese laborers make a draft upon the wealth of the nation, take 
from, instead of adding to, its substance, and have abstracted from 
California alone not less than $180,000,000 in gold, while they have 
contributed nothing to the State or national wealth, and prevent a 
more desirable class of settlers coming. An estimate is then made 
that 125,000 male European immigrants would have enriched the 
State at least $380,000,000, in which total is included the $180,- 
000,000 carried home by the Chinese. In this singular sum in 
political-economy, the capital value of so many European immi- 
grants who had not yet landed in the State is set over against the 
actual earnings of as many Chinese, not one of whom could have 
got a cent to carry home until his labor made it and left its equiv- 
alent behind him. If, too, they carried it and themselves home, could 
not the writers see that just so many vacant places were left for the 
more desirable class? The very reason alleged against the Chinese 
carrying their earnings home is, therefore, incompatible with the 
fear expressed by the writers of the unarmed invasion impending 
from Asia. The impulse which led the immigrants to return should, 
in fairness, have been stated as a reason why there was little to fear 
as to their coming in vast numbers. But the one-sidedness of this 
Address is apparent throughout. If, however, the 125,000 Euro- 
pean immigrants who, if the Chinese had never come, would have 
enriched the State nearly $400,000,000, have helped to enact the 
new constitution now in force, some of the American inhabitants 
may think that their presence has not been all clear gain. 

The main arguments of those who have denounced the Chinese 
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have been founded a good deal upon partial statements of facts 
which are not denied, and an exaggeration of evils which have been 
caused in a good measure by the bad treatment the Chinese have 
received. An instance of this mode of argument appears in this 
Address, where it describes the expected ‘‘ unarmed invasion” 
which is to overwhelm the Pacific slope, and to resist which the 
Senatorial Committee calls upon this nation for help: 

‘¢ Already, to the minds of many, this immigration begins to 
assume the nature and proportions of a dangerous, unarmed invasion 
of our soil. Twenty years of increasing Chinese immigration will 
occupy the entire Pacific coast, to the exclusion of the white popu- 
lation. Many of our people are confident that the whole coast is 
yet to become a mere colony of China. All the old empires have 
been conquered by armed invasions ; but North and South America 
and Australia have been wrested from their native inhabitants by 
peaceable, unarmed invasions. Nor is this fear entirely groundless 
as to the Pacific coast, for it is in keeping with the principles 
which govern the changes of modern dynasties and the advance 
guard is already upon our shores. The immigration which is 
needed to offset and balance that from China is retarded by the 
condition of the labor question on this coast, and we have reason 
to expect that within ten years the Chinese will equal the whites. 
In view of these facts, thousands of our people are beginning to 
feel a settled exasperation—a profound sense of dissatisfaction 
with the situation. Hitherto this feeling has been restrained and 
the Chinese have had the full protection of our laws. It may be 
true that at rare intervals acts of violence have been committed 
towards them; but it is also true that punishment has swiftly fol- 
lowed. Our city criminal courts invariably inflict a severer punish- 
ment for offences committed upon Chinese than for like offences 
committed against whites. The people of this State have been 
more than patient. We are satisfied that the condition of affairs, 
as they exist in San Francisco, would not be tolerated without a 
resort to violence in any Eastern city. It is the part of wisdom to 
anticipate the day when patience may cease, and by wise legislation 
avert its evils. Impending difficulties of this character should not, 
in this advanced age, be left to the chance arbitrament of force. 
These are questions which ought to be solved by the statesman 
and philanthropist, and not by the soldier.” 

It has been by such a mixture of facts, fears, and assertions that 
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much of the ill-will against the Chinese has been fostered. Its 
influence has probably been greater than that of any other docu- 
ment issued; for it is signed by the Chairman and Secretary of 
the Committee, and few of its readers have the means of verifying 
or examining its statements. The single fact, however, that less 
than 120,000 Chinese, at the highest estimate, even now remain in 
our borders, indicates the little depth and force of this unarmed 
invasion. 

This Address: was fully answered December 8th, 1877, by a 
Memorial from the Six Companies addressed to the Senate and 
House of Representatives, containing statements drawn from public 
documents and proofs of its inaccuracy, which could not be denied. 
The amounts of poll and other taxes paid by the Chinese in the 
State were far beyond the proportion paid by other inhabitants, 
especially in the miner’s tax. Every page of this Memorial bears 
evidence of the carefulness with which it was written, in view of 
the scrutiny which would assail its assertions. It has }orne the 
examination; but in the Eastern States it has not been made 
known as widely as the Address. The contrast between the writers 
and the objects, arguments, and animus of the two documents is 
one of the most singular and instructive in the history of the 
American people. The charges brought against the British Crown 
by our fathers in the Revolution, detailing the bad treatment. expe- 
rienced by the colonists, did not compare with the injustice and 
wrongs which have been suffered by the Chinese under the laws of 
California. 

In face of the assertion just quoted from the Address, as to the 
‘“ severer punishment inflicted upon those who attacked the Chinese,” 
I abridge a sentence or two of the argument of Mr. Bee, spoken 
before the Morton Committee, in 1876, about a year before the 
Address was issued : 

‘*T regret exceedingly, Mr. Chairman and gentlemen, to bring 
to your notice scenes and acts which have transpired upon the 
streets of San Francisco, which are a disgrace to any and all civil- 
ization. No country, no government, I undertake to say, has ever 
permitted the indignities to be cast upon any race of people, that 
the government and municipality of San Francisco and California 
have permitted upon this class. I have myself seen one of the 
Pacific Mail steamships hauled into dock in this city, loaded with 
1,000 or 1,500 Chinese. They were put into exprees wagons, to 
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be taken to the Chinese quarter; and I have seen them stoned from 
the time they landed till they reached Kearney Street, leaning out 
of the wagons with their scalps cut open. I have seen them stoned 
when going afoot from the vessel. No arrests were made, no 
police interfered. I do not recollect of ever an arrest being made 
when the hoodlums and street Arabs attacked these immigrants. 
I say it with shame, that they have no privileges, and do not 
seem to have the protection or the laws extended to them in any 
particular.” 


This treatment by the hoodlums of that city was corroborated 
by a clergyman who was giving one reason for the few conversions 
among the Chinese, and there seems to have been no effort made 
by the police to restrain such wrong-doers. The writers of the 
- Memorial, in view of these facts, most justly ask the question : 


‘“‘ Where is your boasted independence, when an agrarian mob 
dictates what kind of labor you must employ? Where is your 
boasted freedom of speech, when a daily press dare not discuss 
both sides of a question or speak a word in favor of an abused 
and persecuted stranger? Where is that liberty your fathers 
fought for, that a mob, led by aliens, can, undisturbed, hold their 
daily gatherings, and threaten to hang your best citizens, burn 
their property, and denounce them as thieves? And where does 
this lawless element look for encouragement, but to that class 
which occupies a higher political plane, whose exaggerated opin- 
ions concerning the Chinese we have quoted?” 


This Memorial also refers to Gov. Irwin’s assertion in his mes- 
sage that the Chinaman has had his rights adjudicated in the 
courts with the same fairness that other immigrants have had 
theirs ; and then asks, What justice was meted out at Antioch, at 
Truckee, at Rocklin, Penryn, and Secret Ravine, when the prop- 
erty of Chinese was destroyed, they shot down as they tried to 
escape, and all driven away? They ask if one of the actors in 
the July riots of 1877 in San Francisco, (when their property was 
destroyed and a Chinese murdered for defending his domicile, and 
his body thrown into the flames,) has ever been punished. 

These accusations, charges, rejoinders, etc., all indicate the 
existence of serious antagonism in the society of the Pacific 
States. What are their causes? The strength and violence of 
this antagonism have been fostered by some peculiar circum- 








110 AMERICAN SOCIAL SCIENCE ASSOCIATION. 


stances; and, as evils never cure or weaken themselves, we do 
well to look at their workings in the light of such facts as are 
before us. 

To my own mind, there is no fear of a great or irresistible 
immigration, and the reasons for its increase are less now than 
when the country was first opened. Thirty years have passed 
since the providence of God placed this region under the control 
of a Protestant nation, and, by disclosing its metallic treasures, 
after its sovereignty had been secured, attracted a population 
with such rapidity that California alone of all our States was 
never a colony or a territory, but arose at once from its military 
sway to be a fully organized State. That population was so ill 
assorted, too, that its reckless, lawless elements soon became too 
strong for the law-abiding portion, and the Vigilance Committee 
was the only remedy to save the State from anarchy. With 
hundreds of convicts, escaped from Australia, came hundreds of 
‘¢ moon-eyed Celestials,” as the Chinese were called. A greater 
contrast was hardly ever seen between two classes of immigrants. 
No power was in the hands of the latter, and they were ere long 
exposed to discriminating legislation, the object of special laws 
which taxed away their property without their being allowed any 
voice in the matter. As soon as a law of the State had declared 
that a Chinese was an Indian, and its courts affirmed it, he was in 
reality outlawed. In 1852, Governor Bigler said there was no 
provision in the Treaty with China how Chinese immigrants 
should be treated, and that the Chinese Government would have 
no right to complain of any law excluding them from the country, 
by taxation or otherwise. This was before the date of the 
Burlingame Treaty ; but while an act of the California legislature 
could not turn a Chinese into an Indian, any more than an act of 
Congress could turn a greenback into a piece of gold, it could 
prevent their evidence being taken in court; it could prevent 
their fishing or mining, their taking up land or settling on it; it 
could prevent their beeoming citizens; and it did expose them, 
without remedy, to the most unjust treatment. 

The summary manner in which the courts in California con- 
verted the Chinese into Indians, when it was desired to bring a 
law to bear against, them, has a spice of the grotesque in it. The 
physiologist, Charles Pickering, includes Chinese and Indians 
among the members of the Mongolian race; but the Supreme 
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Court there held ‘that the term Indian includes the Chinese or 
Mongolian race.” It thus upheld a wrong, while it enunciated a 
misconception. It placed the subjects of the oldest government 
now existing upon a parity with a race that has never risen above 
tribal relations. It included under one term a people whose 
literature dates its beginning before the Psalms or the Exodus, 
written in a language which the judge would not have called 
Indian, if he had tried to learn it, and containing authors whose 
words have influenced more human beings than any other writings, 
with men whose highest attainments in writing have been a few 
pictures and totems drawn on a buffalo robe. It equalized all 
the qualities of industry, prudence, skill, learning, invention, and 
whatever gives security to life and property among mankind, with 
the instincts and habits of a hunter and a nomad. It stigmatized 
a people which has taught us how to make porcelain, silk, and 
gunpowder, given us the compass, shown us the use of tea, and 
offers us their system of selecting officials by competitive exami 
nations, by classing them with a race which has despised labor, 
has had no arts, schools, or trade, and in the midst of the Califor- 
nians themselves were content to dig roots for a living. 

The anomalies growing out of our present laws relating to 
naturalization are such as to allow the authorities in one State of 
the Union to give the Chinese citizenship within its borders, 
while those of another State may refuse it. The first has been 
done in New York, the latter is the rule in California. In 1878, 
Judge Sawyer of the United States Circuit Court for the District 
of California, rendered a decision on this point, quoting Sect. 
2169 of the Revised Statutes of the United States, ‘‘ that the 
provisions of this title (33) shall apply to aliens being free white 
persons, and to aliens of African nativity and to persons of 
African descent.” He decided that Chinese are not by law 
entitled to naturalization in this country because they are not 
white persons within the meaning of the statute, and that the 
intention of Congress was to exclude from naturalization “ all 
but white persons and persons of African nativity and African 
descent.” This decision would, therefore, properly exciude all 
Malays, Siamese, Burmese, Hindus, and Arabs, but it is an open 
and doubtful question whether it would exclude all Chinese and 
Japanese. The Chinese now in this country are more swarthy 
than their northern countrymen, for they come from just within 
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the tropics; but that people occupy a million and more square 
miles lying in the temperate zone, and those living in the 
northern provinces are about as white as Europeans oi the same 
latitude; both are more nearly olive than white. Three times 
has this question been decided in the courts of California in like 
manner ‘that the term Indian included the Chinese or Mongolian 
race;” but it is high time that a question in ethnology and 
national hue should be examined carefully and settled on some 
basis before a judicial sentence carries with it such consequences. 

When all this was done by those in power, then they declare 
that the Chinese will not assimilate with us. Senator Blaine 
describes the result, after the two races have been living side by 
side for more than thirty years, as not one step toward it; but he 
omits to mention the feelings which have flowed from thirty 
years’ ill-treatment, as tending to strengthen the divergence. 

Some might reply that this was only a fair return for the 
opprobrious epithets which their countrymen and rulers have 
given to all foreigners for hundreds of years and the ill-usage 
and the restrictions which these epithets indicated ; but the times 
of that ignorance we can well afford to wink at, for they are pass- 
ing away, and it is quite too late to use such arguments for our 
vindication. We are now mutually learning that there is far 
more of worth and promise in each other than either had sup- 
posed; and I believe, after forty-three years’ intercourse with 
the lowest and highest classes, that only a wider knowledge is 
needed to cause a higher appreciation. It is reasonable, there- 
fore, that a different status be given them, and now, that a 
Chinese legation has been received at Washington, and a Chinese 
consul accepted for San Francisco, it is suitable that the country- 
men of Yung Wing and Seet Mingcook be no longer classed with 
Sioux and Pawnees. 

Their helpless condition before the law in early times in Cali- 
fornia made them easy victims to violence. It stimulated the 
robberies, murders, ejections, and assaults which ere long became 
so barefaced that a member of the legislature at Sacramento used 
them as an argument for allowing the Chinese to testify in courts, 
because otherwise white persons would be exposed to similar 
violence. ; 

‘‘The wretches who committed these atrocities,” as the Rev. 
Dr. Speer, in his valuable work, says, ‘+ felt secure under a three- 
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fold cover. First, comparatively few of the Chinese could speak 
English or knew how to obtain justice. In the next place, the 
officers of justice were too often under the control of the men who 
committed the offence, nominated and elected by them, and the 
villains let it be known that they would vote against any man 
who favored the Chinese. Lastly, these strangers have not been 
allowed to speak in an American court, and say: This was the 
man who shot down my brother in cold blood, and robbed his 
dying body of the gold for which he had been toiling for years, 
to send it home to make more happy the old age of our parents.” 
Such things as these compelled a change. 

One of these three disabilitie’ still lies very much at the root 
of the whole question — viz., the inability to speak and read the 
English language. Its natural effect has been to drive the 
Chinese into closer compact amongst themselves, to strengthen 
the clannish feelings which would urge each aggrieved person to 
seek aid against his enemy from those who could hear his com- 
plaints, and to make him more thoroughly an alien by the feeling 
that. he had been outraged without the hope of redress. This 
ignorance was insurmountable in the great portion of the immi- 
grants, for they were too poor to spend their time in learning our 
language properly, and were too old to talk it intelligibly. 

One result, too, was to throw great responsibility on the Six 
Companies, through whom the immigrants tried and did generally 
find counsel and aid. These companies have been the objects of 
more unjust charges, vituperation, and unfounded suspicion than 
any one can imagine who has not read what has been alleged 
against them. Yet I do not see how we could have got on, as 
the case has been, without them. What could have been done, 
otherwise, with thousands of active, young, and well-disposed 
men landing at San Francisco, not one of whom could read a 
word of English, and few of them talk it, yet each man eager 
to work as soon as he knew where? If the municipality of that 
city, seeing the facts of the case, had encouraged a few Americans 
to study the written language, and talk the Cantonese dialect, 
and had employed them as official interpreters and translators, to 
inform the immigrants of their duties, privileges, taxes, and other 
important points, the latter would have been ushered into their 
new condition with some idea of its requirements. Such a thing 
seems never to have been thought of as a practical end, and the 
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Chinese were left to be looked after by the Six Companies alone. 
Whatever the managers of those companies might say respecting 
their organization, rules, and actual operations toward their 
countrymen, it seems as if it all went for nothing in the eyes 
of their detractors. The Address just referred to says, speaking 
of ‘‘our ignorance of the Chinese language,” that ‘the great 
mass of the Chinese residents of California are not amenable to 
our laws; but are governed by secret tribunals, unrecognized by 
law, formed by the several Chinese companies, which are recog- 
nized as legitimate authorities by the Chinese population. They 
levy taxes, command masses of men, intimidate interpreters and 
witnesses, enforce perjury, regulate trade, punish the refractory, 
remove witnesses beyond the reach of our courts, control liberty 
of -action, and prevent the return of the Chinese to China without 
their consent. In short, they exercise a despotic sway over one- 
seventh of the population of California.” 

If these allegations are true, it is no credit to a State to allow 
such things to go on, and plead “our ignorance of the Chinese 
language,” as a reason for not breaking up companies who did 
them. The writers speak as if the legislature, which they repre- 
sented by their committee, had no voice or responsibility in the 
matter. When, therefore, the companies deny the charges, and 
assure us that they never had organized or secret tribunals to 
administer justice in this country, and that many misunderstand- 
ings and difficulties they have settled among themselves, in the 
way of arbitration, we are disposed to believe them. The Rev. 
Dr. Speer’s account of their design, given in Chap. XIX. of his 
valuable work, called ‘*‘ China and the United States,” would have 
shown these writers how they grew out of the necessities of the 
case and what has been their practical operation during the past 
twenty-eight years. He justly calls them “institutions which 
have no parallel for utility and philanthropy among the immi- 
grants from any other nation or people to our wide shores.” 
Since he wrote his work the wider dispersion of the immigrants 
and their greater knowledge of English has limited the action of 
the companies as it has lessened their need. 

With all these sources of information open to him, it is some- 
what mortifying to read the answer of Mr. Blaine to Senator 
Matthew’s request for his proofs of the manner, degree, and 
extent to which the Chinese Government is responsible for the 
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establishment of the Six Companies for the purposes of immigra- 
tion. Mr. Biaine replies : — 


“That Ido not know. The secrets of the Chinese Empire are 
past finding out. I do not know what sort of agency they have 
from the government. They have some, undoubtedly, and they 
retain it. They are, in a certain sense, agents of the Chinese 
Government for the importation of this coolie population.” 


Mr. Sargent was equally loose in his assertions, and, like his 
colleague from Maine, felt that the Treaty was in the way of 
passing the bill before the Senate. He said:— 

‘¢The Burlingame Treaty ought to be cut up by the roots, in 
fact, as all these treaties should be. There is no reciprocity in 
them. We are allowed to enter but five ports in China. An 
American travelling in the interior of China has to do it upon a 
passport, and that is difficult to obtain. The Chinese come here 
by the bundred thousands, travel over this country, and do as 
they please. By the Chinese census only five hundred and forty- 
one Americans are in all China. Our citizens can only go in 
at certain ports and are impeded in their passage through the 


country.” \ 


A reply to one count in this singular charge, and this states- 
manlike reason for cutting up a treaty by the roots, could have 
been found if he had read the Reed Treaty, where seven open 
ports are enumerated, and since it was signed in 1858 eleven 
more have been opened. The passport system was pressed upon 
the Chinese plenipotentiaries by foreign envoys, as the best 
means of protecting the natives against reckless foreigners, and 
the passports are all issued by their own ministers and consuls. 
I have myself issued many to American citizens, and they can go 
everywhere they please, though in many districts a lawless popu- 
lation makes travel sometimes dangerous to persons not knowing 
the language; not nearly so dangerous, however, as it used to be 
for Chinese travelling in California. Once more, the Chinese have 
never taken a census of foreigners, and why the fact (if it be one) 
that only five hundred and forty-one Americans are in all China is 
an argument for abrogating the Treaty, needs some clearer expla- 
nation. 

Honorable Senators who make such random statements do more 
than merely weaken the arguments deduced from them in support 
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of their cause; and if they had inquired at the Chinese Legation 
in Washington they could have learned the truth. It may seem 
to many to be a trifling matter any way; but the reputation of 
this Republic for honorable dealing is not a trifling matter to 
those who now hear me, and this aspersion of the Chinese govern- 
ment recoils on ourselves if the charges cannot be sustained. 
President Woolsey says, in section 18 of his ‘ International 


.? 


Law : 
‘The honor or reputation of a State is equally its right; and <i. 

the injury done by violations of this right will seem very great 

when we consider the multitudes who suffer in their feelings from 

a national insult, and the influence of the loss of a good name 

upon intercourse with other States, as well as upon that self- 

respect which is an important element in national character.” 


The real reason why so much has been said about this Treaty, 
it seems to me, is because the opponents of the Chinese were 
uawilling to squarely propose a law contrary to all the declara- 
tions of the American people as to the asylum they offer to the 
people of other lands. But the Treaty really has had no percepti- 
ble effect on their coming. It merely quotes the inherent right of f 
man to change his home and allegiance — as if it was properly 
higher than a Treaty stipulation — not so much to qualify it, as a 
reason for taking measures to’ preyent its notorious abuses in the 
coolie trade. The Emperor of China is as helpless to prevent his 
subjects leaving their native land, as Congress and President 
Hayes together are, to keep Americans at home. President 
Woolsey says: ‘The right of emigration is inalienable. Only 
self-imposed or unfulfilled obligations can restrict it.” He also 
shows that a government is no more justified in prohibiting a 
subject from emigrating, than it would be in prohibiting a foreign 
sojourner from doing the same. It is an old right, too, for it was f 
inserted in Magna Charta, and claimed then not only for natives, 
but foreign traders also; and if the Emperor of China is respec- 
table enough among the potentates of the earth for this govern- 
ment to make a treaty with, why should we hesitate to grant him 
the rights and courtesies involved in it? 

It is plain that the struggle over the Chinese question on the 
Pacific Coast is only another form of the labor question ; and that 
question is not to be adjusted by the puerile policy of limiting the 
number of immigrants in one ship from China to 15, while 1,500 
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may come from Japan, Siam, or any other country. The main 
features of this question were illustrated by an incident which 
was reported when I was in San Francisco. A patriotic Ameri- 
can employed an Irishman to saw a load of wood for a dollar, 
and he was soon after seen quietly smoking, as he watched a 
Chinaman doing the job for twenty-five cents. In this epitome of 
labor and capital who would blame either of the three parties ; or 
who could restrain them with any justice; or how long would it 
be before the intermediary smoker became a laborer or a 
capitalist ? 

The adoption of the new constitution of California has placed 
this great issue between capital and labor on a new ground, by 
making State laws against express treaty stipulations. Politics 
have also been mixed up with it, for the Chinese in that State are 
of no value in politics; but the Irish are worth much to those 
who please them. It is a very high compliment to the former ~ 
that they have stood such tests during the past years. What 
other class can show so small a proportion of inmates of the 
prisons, alms-houses, and other reformatory places? What other 
class would have submitted to such taxation? The miner’s tax, 
the laundry tax, the fishing tax, the school tax, the immigrant’s 
poll tax, the 500-cubic-feet-of-air-law, the queue ordinance, and 
that regulating the removal of coffins, are the names of various 
discriminating State or local acts (probably most of them now 
repealed), by which the Chinese have been fleeced. It was once 
even proposed to vaccinate every immigrant, at a charge of $30, 
in order to protect the State against small-pox! Mr. Bee shows 
that before the miner’s tax was repealed in 1862, it was estimated 
that it had taken over $31,000,000 out of the earnings of Chinese 
miners, from whom it had been mostly levied. A recent decision 
of the United States Supreme Court has awarded $10,000 dam- 
ages for cutting off the queue of a Chinese by the sheriff, in 
accordance with the city ordinance. In delivering his opinion in 
the case, Mr. Justice Field characterizes it as special legislation 
against a class of persons, being intended only for Chinese in San 
Francisco, and avowed to be so by the supervisors there, who 
urged its adoption and continuance as a means of inducing a 
Chinaman to pay his fine. He properly adds: “It is not credit- 
able to the humanity and civilization of our people, much less to 
their Christjanity, that an ordinance of this character was possi- 
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ble;” and says further: ‘It is legislation unworthy of a brave 
and manly people.” 

The conduct of these immigrants is, of course, to be judged by 
their early education and moral training in a heathen land; not 
absolutely, but in connection with their standards of morals and 
usages of society. I do not need to describe their personal habits, 
nor would I extenuate their moral character; their proneness to 
lying and gambling, or their destructive habit of opium smoking. 
No doubt hundreds of needy sharpers have landed with the inten- 
tion of preying upon their thrifty countrymen and living by their 
wits; but, on the other hand, I can refer to the students now in 
New England to prove that some can appreciate our civilization 
and assimilate to our teachings. The reports of various reforma- 
tory and penal institutions in California furnish some data for a 
judgment. Out of 95,000 Chinese in California, 198 were in State 
prison in 1877, while 347 whites were there. In twelve years 711 
natives of Ireland were committed, and 750 natives of China; but 
the adult Irish population was only 35,000, or about one-third of 
the other. In the Industrial School were four Chinese, among 225 
others in the year 1875. In the alms-house, out of 498 inmates 
that year, not one Chinese, but 197 Irish; while in 1878 one Chi- 
nese was admitted, and 175 Irish. In the hospital report for 1875, 
out of 3,918 inmates, only 11 were Chinese and 1,308 Irish; in 
1878, out of 3,007 admissions, 948 were Irish and 6 were Chinese. 
In the pest-house there were 22, none of them Chinese. The 
arrests for drunkenness in San Francisco alone for the year ending 
June 30th, 1878, were 6,127, not one of whom was a Chinese. 
Out of 4,977 deaths in the same place and time, 496 Chinese and 
693 Irish are enumerated. 

Yet, in face of these figures and facts, which are drawn from 
public documents, the following conclusions respecting the immi- 
grants are put forth in the Address : 


‘¢ The evidence demonstrates beyond cavil that nearly the entire 
immigration consists of the lowest orders of the Chinese people, 
and mainly of those having no homes or occupations on the land, 
but living in boats on the rivers, especially those in the vicinity of 
Canton. It would seem to be a necessary consequence flowing 
from this class of immigration that a large proportion of criminals 
should be found among it; and this deduction is abundantly sus- 
tained by the facts before us, for of 545 foreign criminals in our 
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State prison 198 are Chinese, while the jails and reformatories 
swarm with the lower grade of malefactors.” 

The singular assertion here made as to the origin of the immi- 
grants — that most of them have no homes or occupations on land, 
but live in boats near Canton, accounting for their criminality by 
their locality —is an entire mistake. The fact and the inference 
are equally out of the way. It would, however, be useless to indi- 
cate all such misstatements. 

The conduct and condition of these people would, I am sure, 
have been far worse than these figures indicate, if it had not been 
for the untiring efforts of Christian men and women around them. 
These efforts have been going on for nearly thirty years, and only 
those who have lived in California can appreciate the perseverance, 
the patience, the care, and the faithfulness shown by many unpaid 
teachers in Sabbath and evening schools, as well as others belong- 
ing to and conducting more regular mission work. Statistics do 
not convey a just idea of the results of this benevolent work, which 
has largely been of that preventive and reformatory nature that 
helps men to be better, and keeps them out of jails and saloons, to 
the great advantage of society. Coming directly from their native 
hamlets in Kwangtung across the ocean, into a city where they were 
the objects of insults and obloquy; unable to talk an intelligible 
sentence of English, even if they could read their own tongue ; 
not a law of the land translated into it to guide them, they nat- 
urally huddled together in their own quarter for safety and society. 
As they left San Francisco to seek work in the country, these kind 
friends of whom I speak found them out, and began to teach them 
English, by telling them the old, old story, which never wears out. 
They thus became acquainted with the highest truths and the best 
rules for conduct, while fitting themselves for such work as they 
could find, by learning to talk and read English. Their teachers 
felt that God in his providence had brought them to our shores for 
some other, higher.end than merely to be our Gibeonites, and well 
have they performed their work. While the legislators of California 
seem to have exhausted their wisdom in devising, from time to 
time, all the contrivances to tax and fine these people which could 
be brought to bear on them, their real friends were opening schools 
and meetings, and showing them wherein the true glory of this land 
consisted. 

Every person who learned even a little of the truths of our holy 
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faith from these benevolent efforts would be all the more likely to 
prove a good member of society. 

If that excellent man, Gov. Seymour, had seen these efforts to 
teach the Chinese, and their results of a preventive and elevating 
nature, he would not, I am sure, declare that there has been no 
assimilation, that the race is alien to our institutions, and tha’, their 
presence here in small numbers is dangerous. He would,..ave 
borne in mind that everything had been done to hinder their assim- 
ilation, preventing them by law from becoming citizens, and then 
making them ineligible to enter the schools which would fit them to 
be citizens, even though they paid taxes for those schools. 

The record of these efforts is contained in many reports ; but the 
best digest I have seen of their results is in Rev. Otis Gibson’s 
recent publication issued in Cincinnati, called ‘*‘ Chinese in Amer- 
ica,” which I can recommend to all who are desirous to learn the 
truth on this subject. From this book and later sources the 
following figures have been gathered : 

Total average attendance at evening schools for Chinese 

Total roll-call 

In Sunday-schools, average 

Roll-call of Sunday-schools 

Chinese baptized in United States........cccecsccesccees Soweebiesens 
Native churches in Presbyterian Mission 

Chinese pastors, teachers, and helpers 

A Chinese young Men’s Christian Association exists in San 
Francisco, with members and branches over the country. The 
number which has openly ceased from idolatry is not known; but 
must be over 5,000. The contributions from members for main- 
taining these efforts are daily increasing. It is perhaps not irrele- 
vant to the general question to add that $12,000 were sent last 
year by the Chinese on that coast to relieve the sufferers from yellow 
fever in the Southern States. 

Into the difficult subject of wages I will not enter. So far as I 
can learn, the unskilled Chinese laborer gets as much on the Pacific 
coast as his compeer gets on this side for the same work, and the 
prices of food and clothing there are less. In their cry against 
Chinese labor the workingmen in California unconsciously put 
themselves below their competitors in the race of endurance, skill, 
and value in the battle of progress; while all the advantages of 
position, power, language, machinery, and priority are on their 
side. Charges are made that this influx brings with it a flood of 
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vice ; but where can we find the laboring community in all that 
region which has been heathenized by their contact with the Chi- 
nese! Have the Mormons or the Irish been made any worse or 
different from the presence of these people? 

Even the recent Congressional Committee, under Mr. Wright’s 
chairmanship, in its visit to California, where it spent four days, 
found that the labor question was the prominent one connected with 
this subject. Farmers, tradesmen, mechanics, pedlers, miners, 
and workmen, all agreed that they could not hold their own against 
the Chinaman ; and, without intending anything of the sort, they 
bore the strongest testimony in favor of the skill, business capacity, 
industry, patience, endurance, and frugality of the Chinese. 

In fact, it is with their good qualities that most fault seems to be 
found. Whether these good qualities are so undesirable that 
immigrants possessing them ought to be excluded from the country 
is a question not for Congress and the Government alone, which so 
recently brought us to the doing of a national wrong, but for the 
common-sense and equity of the people at large. These qualities, 
therefore, should have their due prominence in our estimate of the 
bearings of the immigration. 

If they find no demand for their labor, no remuneration for their 
outlay, they will not come. They are not held at home as serfs by 
feudal barons or great landholders; they are not oppressed there, 
nor compelled to work in mines, factories, or penitentiaries ; they 
are in no particular danger of starving, from which and other evils 
they hope to escape by running away to America. China suffers 
much from the evils of ignorance, poverty, idolatry, licentiousness, 
cruelty, and unjust administration of laws, and I would not keep 
back any of their vices. Those now here have, on the whole, I 
believe, found no reason to regret their venture. In the ease with 
which they go and come lies one of the benefits they are to derive 
from mingling with us; and also one of the strong reasons for 
believing that the immigration will never become an invasion. 

I prefer to see the hand of God in the way in which the millions 
of China and Japan are being gradually brought out of their long 
seclusion and ignorance into a knowledge of and participation of 
the benefits existing in Christian lands. Those two kingdoms and 
our own land cannot keep apart, and our intercourse will prove 
mutually beneficial, if we only treat their people in the same manner 
as we ask them to treat us. Mutual wants will beget the desires 
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and means of growing exchanges, and, as we stand now in good 
relations, we have it in our power to do them lasting benefits. 

The laws of California declare that the Chinese are Indians and 
aliens, and her legislators have treated them as if they had no 
rights which we were bound to respect. As I believe that the most 
complete way to settle our chronic difficulties with the Indians is 
no longer to regard them as aliens and treat them as wards or 
children, but in every legitimate way to induce and help them to 
become fit for citizens, so I would set this goal before the Chinese. 
As soon as they have an adequate knowledge of English and a 
certain amount of property, give them citizenship, if they desire it. 
An alien race is properly declared to be dangerous to the State, 
and the only way to remove or neutralize the danger, therefore, is 
by making such residents eligible for citizenship. The right to 
become citizens will stimulate great numbers of the Chinese to fit 
themselves for it, and there are now about two thousand of them 
born in this land who ought not and cannot justly be debarred. 

I close this paper by a quotation abridged from Senator Morton’s 
views, written after he had returned from California. It expresses 
the deliberate opinion of a competent observer on this point : 


‘¢The limitation of the right to become naturalized to white 
persons was placed in the law when slavery was a controlling 
influence in our Government, was maintained by the power of that 
institution, and is now retained by the lingering prejudices growing 
out of it. After having abolished slavery and established equal 
political rights, without regard to race or color, it would be 
inconsistent and unsound policy to renew and reassert the prejudices 
against race by excluding the people of Asia from our shores. It 
would be to establish a new governmental policy upon the basis of 
color and a different form of civilization. In California the 
antipathy to the Mongolian race, though differing in its reasons 
and circumstances of its exhibition, belong still to the class of 
antipathies springing from race and religion. As Americans, 
standing upon the great doctrines of our polity, and seeking to 
educate the masses into their belief, and extending equal rights and 
protection to all races and conditions, we cannot now safely take a 
new departure, which in another form shall resurrect the odious 
distinctions which brought upon us a civil war. If the Chinese 
were white people, though in all other respects what they are, I do 
not believe that the complaints and warfare made against them 
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would have existed to any great extent. As the law stands, they 
cannot be naturalized, and I do not know that any proposition has 
been made to change it. The question is, whether they shall be 
permitted to come here to work or trade, to acquire property or 
to follow any pursuit. I think they cannot be protected in the 
Pacific States while remaining in their alien condition. Without 
representation in the legislature or Congress, without a voice in the 
selection of officers, surrounded by fierce and in many respects 
unscrupulous enemies, the law will be found insufficient to screen 
them from persecution. Complete protection can be given them 
only by allowing them to become citizens and acquire the right of 
suffrage. Then their votes would become important and their 
persecutors in great part converted into kindly solicitors. In 
considering any proposition to prohibit Chinese immigration, we 
have to remember that they come entirely from the British port of 
Hong-kong. Our refusal to permit a Chinaman to land, who had 
embarked at a British port upon a British vessel, would be a 
question with the British Government, and not the Chinese. The 
fact that he was a Chinaman, who had never sworn allegiance to 
that Government, would not change the question.” 

His short sojourn in California did not afford Senator Morton 
opportunity to study all the points in the Chinese question, and the 
underlying one of difference of language is quite left out in this 
view. ‘Time alone can remove much of the trouble by raising up 
Chinese who can easily teach their countrymen English enough to 
get along, as they teach them other things. The question which 
asks for solution now is: How can we remove the present irritation ? 
Considering how the Chinese have been treated, it is creditable to 
them that they have given so little provocation or resistance to law, 
The facts prove that they have been a benefit to the Pacific States, 
with all the drawbacks alleged against their presence. I can see 
no more effectual way to remove strife than to remove legal 
disabilities, treat them as we do other immigrants, and defend them, 
if need be, in the possession of rights guaranteed them by treaty. 
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THE UNITED STATES AND THE DECLARATION OF PARIS. 
READ BY PROF. THEODORE 8. WOOLSEY, OF NEW HAVEN. 


(September 11, 1879.) 


One result of the almost unbroken peace abroad, from the Congress 
of Vienna to the Crimean War, was the growth of a milder practice 
in warfare. Great Britain, indeed, did not formally relax the 
severe rules of naval capture, which the wars with Napoleon had 
left behind them. On the contrary, by degrees, either by positive 
agreement or by the lapse of old treaties, she freed herself from 
every former pledge to spare enemy’s property in neutral bottoms. 
But the tendency of the age was against her, and the joint Declara- 
tion of France and England, the leading maritime belligerents at 
the outset of the Crimean War, shows the change since the 
beginning of the century. Probably the difference between French 
and English usage was the chief cause of this Declaration. At 
that time there were two theories governing a belligerent right of 
capture. The one professed by England, and which prevailed 
generally, made the nationality of goods determiné their liability to 
capture. By this, enemies’ goods were safe nowhere. The other 
theory held that the nationality of the ship, carrying the goods, was 
the fact which determined their liability to capture. Thus, enemies’ 
goods were safe in neutral ships, but all, even innocent, neutral 
goods, carried in enemies’ ships, were good prize. This was the 
rule of France. When the States governed by these two rules 
became allies, their ships, working in concert, would have an 
extensive right of capture. Neutral goods in neutral ships would 
be safe from them, but property under all other circumstances (that 
of the neutral in enemy ships, and that of the enemy everywhere, ) 
would lie at their mercy. 

To prevent such an abuse of belligerent rights, Her Britannic 
Majesty issued a Declaration in 1854, to this effect: Expressly 
waiving a part of her rights of capture, and in order to render the 
war as little onerous as possible to the powers remaining at peace, 
she gave up ‘‘ the right of seizing enemies’ property laden on board 
a neutral vessel unless it be contraband of war.” Neither did Her 
Majesty intend to, confiscate neutral property, not contraband, on 
board an enemy’s vessel; and further avowed that it was not her 
present intention to issue letters of marque to privateers. In this 
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Declaration the allies joined, and these rules governed their captures 
throughout the war. This war, the least bitter, the most humane, 
perhaps, of any in our time, was followed by a most remarkable 
concord of nations, called and carried on in the very spirit of the 
war. This was the Congress of Paris of 1856. After settling the 
Eastern question in all its branclies, the navigation of the Straits, 
the naval establishment on the Black Sea, the fortification of the 
Isles of Aland, the Signataries, on the motion of Count Walewski, 

i one of the French Plenipotentiaries, and with the ready assent of 
Lord Clarendon, agreed upon a Declaration respecting maritime 
law which fairly marks the culmination of the progressive thought 
of the time: 


‘¢ Considering that maritime law, in time of war, has long been 
the subject of deplorable disputes ; that the uncertainty of the law 
and of the duties in such a matter, gives rise to differences of 
opinion between neutrals and belligerents, which may occasion 
serious difficulties and even conflicts; that it is consequently 
advantageous to establish a uniform doctrine on so important a 
point; and that the Plenipotentiaries assembled in Congress at 

i Paris cannot better respond to the intentions by which their 
Governments are animated, than by seeking to introduce, into 
International relations, fixed principles in this respect ; the above- 
mentioned Plenipotentiaries, being duly authorized, have adopted / 
the following solemn Declaration : 


1. Privateering is and remains abolished. 

2. The neutral flag covers enemy’s goods, with the exception 
of contraband of war. . 

3. Neutral goods, with the exception of contraband of war, are 
not liable to capture under enemy’s flag. 

4. Blockades in order to be binding must be effective, that is 
to say, maintained by a force sufficient really to prevent access to 
the coast of the enemy. 

The present Declaration is not and shall not be binding except 
between those Powers who have acceded or shall accede to it.” 


This was signed April 16, 1856, by the Plenipotentiaries of 
Austria, France, Great Britain, Prussia, Russia, Sardinia and 
Turkey, while other States were invited to join in it. This offer 
was declined by Mexico, Spain and the United States, alone. To 
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prove, if possible, the expediency of such accession on the part of 
the Un:ted States, and to urge its present necessity, is the object 
of this paper. 

The reasons for our refusal are* very well known, and have at 
least the appearance of being well founded. Mr. Marcy, then 
Secretary of State, withheld our unqualified assent to the Declara- 
tion, on the ground that it was contrary to the policy of the 
United States to maintain a large navy in time of peace, and that 
in consequence, the right to commission privateers to eke out their 
navy, was one which they could not safely give up so long as 
private property on the sea remained liable to capture. But if the 
Declaration were so amended that the abolition of privateering and 
the freedom from capture of all innocent private property at sea, 
even an enemy’s, could go hand in hand, the United States would 
gladly accede to its other articles. Owing to the strong opposition 
of England, always a stickler for belligerent rights, this Marcy 
amendment was rejected. 

At the breaking out of the civil war then we retained the right 
to commission privateers. We retained also, if no treaty forbade, 
the right to seize enemy’s goods on neutral ships. And conversely 
exactly the same rights belonged to our enemies, no matter whether 
subscribers to the Declaration of Paris or not, for by its terms and 
by the very nature of the case, that Declaration was to bind those 
powers which acceded to it alone. Accordingly, early in the war, 
President Davis, refusing the unofficial request of Great Britain to 
be governed by the principles of the Declaration of Paris, offered 
letters of marque against Northern commerce to any one who 
would take them. Soon after this proclamation, as if fearing its 
consequences, Mr. Seward offered to accede to the Declaration 
without insisting upon the Marcy amendment. France and Great 
Britain acted together in considering this offer. They agreed to 
accept it, with the understanding that the rights gained by it 
should not apply to the state of things already existing; should 
be prospective merely. Their action was thus explained. The 
belligerency of the Confederate States had been already recog- 
nized, and along with it their right to commission privateers or 
to adopt any other war measure not forbidden by law. No subse- 
quent treaty with an enemy of the Confederate States, therefore, 
could modify these rights. Upon this matter they wished to have 
a clear understanding at the outset, lest Mr. Seward should try to 
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extend the effect of the Declaration to the South in the war then 
waging; should consider the Confederacy as merely a rebellious 
part of the United States, not as a recognized belligerent. The 
result of their action showed its propriety. As his object in 
joining in the Declaration had been to prevent the issuing and 
taking of Confederate commissions, after this rebuff, Seward 
withdrew his offer. ; 

As a matter of fact, European governments had so generally 
forbidden their subjects to serve in privateers against a friendly 
State that the right to issue letters of marque was of small value 
to the Confederacy. But at that time the right of one govern- 
ment to call upon another for the enforcement of its municipal 
neutrality laws, was not so clear as it is now. We had no definite 
universal compact to fall back upon to prevent scores of privateers 
of various nationalities from arming against our commerce. In 
ignorance of the treatment which we should meet with abroad, 
uneasiness was natural. Had we joined in the Declaration before 
the war we should have had no such uneasiness. Not a finger 
could have been legally stirred against us. This attempt of Mr. 
Seward’s closes the actual history of the matter. Since then the 
subject has rested. 

Now, in considering the attitude of the United States towards the 
Declaration of Paris, involving the subjects of privateering, of 
neutral trade, of belligerent capture, and of the blockade, I ask 
first, what has been our prevailing tendency in regard to privateer- 
ing? Was Mr. Marcy’s opposition to its abolition, in accordance 
with a policy of long standing? Here I notice the distinction, not 
to be overlooked, between the decisions and usage of our Courts, 
governed largely by English precedents, and the tendency of the 
Government as seen in its treaties, and diplomatic correspondence. 
The one represents our law, the other our policy. While the 
Courts have always maintained our right to commission privateers, 
the Government itself has often denied the expediency of such an 
act. Thus, as early as 1785, in the treaty with Prussia negotiated 
by Franklin, the United States had agreed to grant no letters of 
marque. ‘This article, however, was not renewed with the body of 
the treaty in 1799. Between 1823 and 1830, the Government tried 
to abolish privateering by treaties with France, Great Britain and 
Russia, but without success. While these States were inclined to 
listen to a general agreement respecting privateering, they were not 
willing to enter into private arrangements with any one State. 
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However, in all these proposals, the absolute freedom from cap- 
ture of private non-contraband property on the sea, was so confused 
with the abolition of privateering, that the latter had not a fair 
hearing. Then came a change in policy, and privateering was 
found necessary to supplement our small navy. Nevertheless, in 
our treaties of amity and commerce, articles were still inserted, for- 
bidding our citizens to accept commissions or to cruise against the 
other signatary. Similar agreements had been made in the early 
years of the Republic. They had been continued up to the time of 
the Congress of Paris; with Ecuador, for instance, in 1839 ; with 
Columbia, in 1846; with San Salvador, in 1850. And, after the 
rejection of the.Marcy amendment, the same policy was pursued, 
in the treaty with Bolivia of 1858, and with Hayti in 1864. In 
addition to such treaties, it was made a penal offence, for a citizen 
of the United States to accept a commission or to cruise against 
any State with which we were at peace.* These treaties and laws 
do not commit the United States against having recourse to pri- 
vateering, but they do show a prevailing tendency to limit if not to 
abolish it, and a belief that it cannot be permitted our citizens, 
consistently with a strict neutrality. We cling to the possible 
benefits of privateering, while trying to avoid its acknowledged 
evils. 

Now, when the moment has come for proving this cherished 
privilege, as a matter of fact, it has not been found necessary. 
During the Mexican war no letters of marque were issued, although 
Mexico granted them against us. And in our civil war, although 
Congress authorized the President to commission privateers, this 
power was never made use of. This does not necessarily show 
that privateering would never be of use to the United States in 
conflict with a first-rate maritime power. But it does show that 
for half a century we have not needed it, and that such wars as we 
are likely to find upon our hands will be with States against which 
we shall not need it. One may then fairly say as much as this, 
that for sixty years it has not been the practice of the United States 
to issue letters of marque, or to allow their citizens to take them 
from other States. Why, then, did not the Declaration of Paris as 
it stood, find favor with the administration? We examine it to 
see if any of the other articles were repugnant to the usage and 
sense of the country. But Mr. Marcy himself wrote, in reply to 


* Dana’s Wheaton, Editor’s note 215, 
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the invitation to accede to the treaty, that of the three other stipu- 
lations, the last, abolishing paper blockades, was already a part of 
International law, while the second and third, that free ships make 
free goods, and neutral goods are free on enemy ships, were 
received by the United States. In fact, at that very time he was 
negotiating with separate States for the adoption by treaty of these 
identical rules. He must have felt, then, that although articles two 
and three were advantageous to this country, they were not valuable 
enough to induce the adoption of article one. 

What is there in the right to commission privateers in itself con- 
sidered, which is so valuable to a State? I remark in the first 
place, that privateers are of no real importance in opposing the 
men-of-war of anenemy. ‘They are too weak, too feebly manned, 
too lightly armed, to meet a ship-of-war on equal terms ; moreover, 
in spite of head. money, and bounties, it is not worth their while 
to do so. That was not the object of their commissioning. They 
are private commercial speculations, expected to earn large interest 
on the cost of their outfit, by making prize of enemies’ ships and 
enemies’ goods. The incidental importance of this to the State 
which commissions them, is its sole object in their creation. If this 
was true early in the century, it is doubly true to-day, since now 
the disparity between war ships and trading ships is greater than 
ever before. The privateer, then, does and can do only a part of 
the work of a man-of-war— the plundering part, not the fighting — 
and it is the value of this alone, that we are to estimate. More than 
this. If one of two belligerents may use privateers, so may, and 
probably will, the other. So that it is the relative importance of 
the right which must be estimated, its excess of value to the State 
in question, after deducting the harm done by the enemy’s priva- 
teers. Thus limited, I ask what is the relative importance of 
plundering its enemy’s goods, by means of privateers, to a belliger- 
ent State? Such a State may be at war with (1) States having a 
navy superior to its own; (2) with States having one which is its 
inferior. In the first place I frankly admit that the right to grant 
letters of marque is of some, perhaps of considerable, value. It 
would not, indeed, enable a State to protect its own commerce, but 
would destroy that of its enemy, except as it might be protected 
by his war ships. It would thus weaken that enemy’s power of 
resistance, and draw part of his navy from its offensive work, to 
convoy his own shipping. It would assist, also, in patrolling the 
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seas, and in capturing contraband goods, and goods destined for a 
blockaded port. So much, and no more, might privateering accom- 
plish, But in the second case, the tables would be turned. Then 
the inferior powers would gain exactly the same from the use of 
privateers against our State, now the superior naval power, that it 
had gained before. Apply this to the United States. What is the 
capacity of our navy as compared with those of other nations? 
And by capacity I mean its ability to do the work which might 
otherwise be done by privateers; for this, and not its fighting 
power, is the basis of comparison for our purposes, since it is clear 
that that State can best exist without privateers, whose navy is 
already best able to do privateers’ work. Thus we must leave the 
iron-clads almost out of the question. They are too clumsy, too 
unseaworthy, too costly, and therefore too few, to do blockade 
duty, to cruise, to prey upon commerce, to search for and seize 
contraband. It may even be doubted whether, for fighting pur- 
poses, naval architecture is not being reduced ad absurdum. For 
the means ‘of offence the ram, the torpedo, the projectile, have 
increased so much faster than the means of defence, to say nothing 
of the danger from weather on one another’s clumsiness, that the 
risk and cost of modern naval establishments are fast growing too 
great for most States. Leaving the iron-clads aside, as compared 
with other nations, we are a formidable naval power. The civil 
war proved this. With but few ships in commission at the outset, 
in two years more than five hundred vessels-of-war were added to 
our navy. The capacity of the country thus to construct, convert, 
and man ships-of-war, was found to be very great. And these 
hastily armed ships were used for blockading, for cruising, for 
searching out and seizing contraband. We needed no privateers ; 
our regular navy did a privateersman’s work. 

Our navy to-day, in armament, ranks third among nations.* 
Russia has more ships but mounts less than half our number of 
guns. France and England alone are our superiors. And the 
French navy is more than half made up of transports, dispatch 
boats, torpedo boats and sailing ships. Taking our navy on its 
present footing, together with its capacity for rapid increase with- 
out, recourse to privateers, can any one doubt that it is second to 
that of Great Britain alone? at least for the purposes I have men- 
tioned, for the objects which other States might attain through 
privateers ? 

* Almanach de Gotha for 1879, 
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To us, then, privateering would be of benefit in a war with 
Great Britain alone ; in all other wars it would help our opponents 
more than ourselves because we should have more to lose. Our 
shipping would suffer; owr fleet be withdrawn from its offensive 
work; the enemy’s power to harm us be alone increased propor- 
tionately. But if we become belligerents, the chances are immensely 
in favor of our finding an enemy in some other State than Great 
Britain. 

Therefore, from a belligerent standpoint alone, the general right 
to issue letters of marque would injure the United States more 
than it would benefit them. Privateering is the resource of the 
weaker party. It is not our policy to retain it. 

But this conclusion, though I believe it to be sound, is not 
essential to our main argument. We can concede the value of 
the practice, though value to us it has little, and yet find an over- 
whelming equivalent for its abolition in the second and third 
articles of the Declaration. We need but glance at our history, at 
our treaties, at our geographical position and our political relations 
to see that our policy has been, and I think will be, to remain 
neutral in the conflicts of foreign powers. Neutral rights are 
more important to us by far than belligerent rights. Since the 
republic was founded the almost constant tendency of our diplo- 
macy has been to limit the rights of a warring State. A good 
example of this is the Marcy amendment, which would have 
entirely taken away a belligerent’s right to capture his enemy’s 
innocent property. This would have made non-contraband trade 
between either belligerent and neutrals, whatever the nationality of 
the ship, almost as free as in time of peace. 

Now the second and third articles of the declaration of Paris 
were an immense step forward in favor of the neutral. They 
exempt from capture the neutral’s property on board enemy’s 
ships, and allow him notwithstanding, what he most wants, to 
carry in safety enemy’s property on his own ships. The carry- 
ing trade of both belligerents will thus naturally seek the neutral’s 
flag, very greatly to his temporary, perhaps to his permanent, 
advantage. Look at the growth of our shipping tonnage at the 
beginning of the century, though we had but a small part of the 
privilege of sheltering enemy’s goods, which these two articles 
would give us. When our neutral rights were respected there was 
an increase of forty, fifty, even ninety thousand tons in a single 
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year. Or more recently, the growth of English shipping at our 
expense during the civil war. Since Washington sounded the key- 
note of our neutral policy, all our statesmen have recognized its 
value, its necessity to us. In no less than twenty-one treaties, up 
to 1856, had the United States stipulated for this same second 
article, sometimes with, generally without, the corresponding 
formula, ‘‘enemy ships make enemy goods.” In one alone, 
with England, did they fail to change the war right of capturing 
enemy’s goods wherever found. Could anything show the neutral 
policy of our government and the accordance of this rule with a 
neutral policy more clearly than this? Mr. Marcy himself admit- 
ted this, for, as I have said, at the time of the Declaration, he 
was trying to have these very same second and third articles 
adopted by the great maritime powers by treaty; was trying to 
secure as part of the received law of nations, what then rested 
solely upon individual agreement. Is it not strange, then, that 
because these powers took up the matter in their own way, attach- 
ing a condition which really made the Declaration more valuable to 
us, Marcy would have nothing to do with it, at least unless they 
took a great stride farther. He would have the whole loaf or 
none. Was it not the height of folly not to take what he wanted 
because he could not get all that he wanted? 

Now what do we expose ourselves to in consequence of Marcy’s 
action? If Russia and England should go to war, for instance, 
what are our rights as neutrals interested in the carrying trade? 
We are not parties to the Declaration of Paris. The effect of that 
Declaration was to be common to its signataries only. A neutral 
party to it, finding that innocent enemy’s property was being seized 
on his ships, could appeal to this contract and get redress. But 
we, having gained no such right to shelter a belligerent’s goods on 
our ships, must abide by the rules of International Law, unmodified 
by treaty. Thus, in case no other treaty prevented, and in fact no 
treaty does prevent, Russian property could be taken by English 
cruisers out of our ships. Knowing this, Russian merchants would 
freight their goods on the ships of some other nation, say Holland 
or Sweden, which was a party to the Declaration. We should thus 
lose the legitimate advantages which the position of a neutral 
carrier gives him in war. We should not be on a par with other 
neutrals in the inducements which we could offer, to attract 
belligerent trade. Or if England and France were at war. Since 
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France, until 1856, seized neutral goods on enemy’s ships, and no 
treaty forbids the exercise of this right against us, all our goods on 
English ships, in other words a very large share of all American 
merchandise afloat, would be subject to her belligerent right of 
capture. We should run the risk of losing every bale of goods 
shipped by a Cunard steamer, every cargo of grain in a British 
bottom. At the same time Great Britain might apply her theory 
of capture, so that our ships could not shelter French goods. Thus 
goods and trade alike would suffer. We should be bruised between 
the upper and the nether millstone. And any relaxation of such 
harshness would be a matter of courtesy, not of right. One might 
multiply such possibilities. It is enough to show that the inability 
to claim the benefit of these two articles may greatly injure us ; 
that the policy of the country has always admitted their importance ; 
and that by a failure to unite in the Declaration we cannot share in 
its benefits. More than this, our action injures even those States 
which did accede to the Declaration, as well as ourselves. For a 
belligerent cannot safely avail himself of the convenience and the 
competition of our ships. As far as we are concerned, his rights 
under the article ‘‘ free ships make free goods” are denied him. 

It is probable, too, that the refusal of Mexico and Spain to join 
in the Declaration, is to be explained by ours. They approved of 
all its articles except the first. But being neighbors of ours in 
Mexico and Cuba, they could not afford to give up privateering if 
we retained it. Almost without fail, if our threat of resorting to 
privateering were dropped, their accession to the whole Declaration 
would follow ; while as matters stand, in any quarrel with them a 
swarm of privateers may be sent out to play the Alabama with the 
remnant of our commerce. 

I have said nothing, it will be noticed, of the demoralizing 
influence which privateering must, by its very nature, have upon 
those who follow it. On moral grounds, as well, it might be argued 
that the practice is not expedient. But I have appealed solely to 
the self-interest of the State. I have tried to show that the 
surrender of the right to issue letters of marque will really benefit 
our shipping trade, and yet that in return for such surrender we 
should gain privileges as neutral carriers, whose value can hardly be 
overestimated. 

It may be said that already Great Britain is dissatisfied with her 
bargain, and is trying to get out of it. It is true that the question 
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of withdrawing from the Declaration of Paris has twice been raised 
in the House of Commons. It has twice been defeated by a very 
large majority. A Maritime Rights League has even been formed 
with this same object in view. This proves merely that a few 
alarmists are making themselves heard, fancying that they see, in 
the growing freedom of neutral trade, the downfall of England’s 
naval power and political importance. They deceive themselves 
with vain hopes. For England, the abolition of privateering is a 
weightier equivalent for the free goods clause, than for any other 
State. Nor do they value rightly her neutral, as compared with 
her belligerent rights. Her neutral power to shield belligerent 
trade did more for her during our Civil War, than her belligerent 
rights have done for sixty years past. But however England may 
act, overvaluing her belligerent rights, she is no law tous. We 
are not belligerents ; we are neutrals, and therefore need the rights 
granted to neutrals by the Declaration of Paris. 

If we can get more, that too will be welcome. Let me not be 
understood as objecting to the Marcy amendment in itself. To 
secure a State effectually from the evils of privateering it is neces- 
sary. For of late years, along with the iron-clads, there have been 
other ships commissioned, light-armed, fast-sailing, like the Ala- 
bama; like some of our own cruisers during the Rebellion; like 
the volunteer navy called for by the King of Prussia in 1870. 
These, in equipment and in their object, privateers, are neverthe- 
less bought and officered by their Government, and put into com- 
mission as ships of war. They serve all the purposes of privateers 
without having their name. This may fortify our conclusion that 
we can safely give up privateering. Using such ships as these, we 
can plunder just as effectively as with privateers, and yet be well 
rewarded for not employing the latter by increased privileges as 
neutral carriers. But if all private property on the sea be exempt 
from capture, there is no longer a reason for the existence of these 
nondescripts. 

Perhaps it may seem at first thought as if neutrals would lose 
rather than gain by the Marcy amendment. Since enemy’s trade 
could go on safely in the old channels, neutrals would not get hold 
of it in war time. But, I think, a wider view will assure one that 
it is worth far more to the neutral to have his ordinary course of 
trade uninterrupted by war, to make his contracts with the certainty 
of their continuance, than to gain temporarily trade which may 
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soon desert him again, and throw his commerce into confusion. 
The Marcy amendment is the next step in the neutral programme. 
But the time for it does not seem to have yet come. In our treaty 
with Italy, in 1871, entire freedom of innocent belligerent trade 
was included. Perhaps other treaties may follow. That does not 
affect our main theme. Once resting upon the Declaration of Paris, 
we are in better position to take the next stride. It is exhausting 
to take two long steps in one. 

Let me recapitulate for a moment. The question is, Do the 
United States act wisely in refusing to accede to the Declaration of 
Paris? I have tried to show 

(1) That all the principles of that Declaration were in accord 
with the spirit and policy of our Government. 

(2) That the abolition of privateering — which was our stum- 
bling block —is really more of a benefit to us than an injury. 

(83) That the neutral privileges which we should gain in return 
for the abolition of privateering are of the utmost importance, and 
that without them we cannot compete with other neutral States for 
belligerent carrying trade. 

(4) That although nominally giving up the right to commission 
privateers, getting for it privileges worth infinitely more, we can 
yet practically retain any advantage which privateering may have 
by commissioning war ships to plunder. 

(5) That Spain and Mexico, if we united in the Declaration, 
would probably follow our example, and thus its rules being com- 
mon to all civilized States by treaty, would be incorporated into the 
law of nations. 

If we did make a blunder then, in 1856, let us repair it without 
delay. When a new war breaks out it may be too late. Let us 
not repeat the fiasco of 1861. Let us not permit our right to share 
in this possibility of great good remain longer in doubt. Every 
motive urges our immediate accession. Interest and right unite. 
Let our legislators satisfy themselves that it is our interest, that it 
is our duty to take this step, and then through the proper diplo- 
matic channels persuade Spain and Mexico to go with us pari passu 
and make a triple Declaration upon the altar of neutral rights. 
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The earlier Constitutions of our American States were generally 
quite similar in character. Their aim was to express the funda- 
mental principles of civil liberty in language so explicit that no 
public officer could ever pretend to misunderstand them, and to 
distribute all, rather than to withhold uny of the powers of 
government. The department most trusted was the legislative, 
and the main declarations of rights were meant to guard against 
any abuse of power by the executive and the judiciary. Nor may 
we forget that civil liberty in 1776 did not mean what we under- 
stand by it to-day. The prevailing lines of thought were aristo- 
cratic. Few denied the right to hold men in slavery ; fewer-still 
supposed it to be either right or politic that every American citizen 
should have a vote. 

The civil war struck slavery out of American government; and 
the tendency, which had been strengthening for half a century, to 
make suffrage universal, was forced upon the country, irresistibly, 
by the fourteenth and fifteenth amendments to the Constitution of 
the United States. But the wardid more. It created a new order 
of ideas in the business world. The thousand new activities and 
enterprises that a few years then whirled into life; the sudden rise 
of great fortunes; the necessary concentration of vast capitals, 
public and private; the elevation of speculators and adventurers 
of every sort to the command of millions of money, massed 
together in the service of corporations; and, with all, that kind 
of dizzy glare and false coloring by which social ideas are always 
confused and distorted, when a land accustomed to laws is given 
over to the rule of arms:— all these brought new men and new 
dangers to the front. Statutes struggled against them in vain; 
and the people soon saw that nothing less than changes in their 
civil constitutions could meet the evil. They have been made, 
and it is to the character and aim of these that I ask your 
attention this afternoon. 

During the last fifteen years thirty-seven new Constitutions have 
been adopted in our American States ; but in many instances more 
than one of these belong to the same State. This was the work of 
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the politics of the war. During its progress some of the seceding 
States, when wholly or partly reoccupied by the national forces, 
formed temporary Constitutions to meet the exigencies of the 
times. On the restoration of peace and the adoption of the 
reconstruction policy, which forced negro suffrage upon the South, 
other frames of government were required by the party in power, 
and were wrung from the people as the price of representation in 
Congress. But, this representation once obt@ied, several of 
these States felt that they had fettered themselves too closely, 
and copied with unnecessary fidelity their Northern models. These, 
therefore, have abrogated their ‘‘ Reconstruction” Constitutions, 
and formed others, better suited to their tastes — perhaps to their 
institutions. 

In this way Alabama, Arkansas, Georgia, and Texas have, each, 
during this period, lived under four different forms of government ; 
and most of the other Southern States, under three. Each of these 
changing Constitutions, however, has naturally had a considerable 
influence in shaping its successor. North Carolina, for instance, 
began the Preamble to her Reconstruction Constitution of 1868 
thus : 


*¢ We, the people of the State of North Carolina, grateful to 
Almighty God, the Sovereign Ruler of nations, for the preserva- 
tion of the American Union, and the existence of our civil, 


? 


political, and religious liberties ;” and went on to declare ‘* That 
this State shall ever remain a member of the American Union; 
that the people thereof are a part of the American nation; that 
there is no right on the part of the State to secede.” Three years 
ago (1876) she adopted a new Constitution, but the Preamble and 
the Declaration of Rights follow to the letter the language which I 
have read, dictated, as it was, under circumstances so different. 

But it is not of our State Constitutions, in their immediate rela- 
tion to the war, or to the negro race, that I wish to speak. I would 
rather occupy the hour in considering those social forces, which, 
detached from politics, as we generally use that term, have stamped 
themselves of late, in so many directions, on American law. 

I have said that, in our earlier history, the legislative department 
was that in which the people put most trust. It was of the people, 
that our Colonial Assemblies were composed; though their Gov- 
ernors and Judges might be appointed by the Crown, or raised to 
office and kept there by the influence of wealth, family, or educa- 
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tion —all greater powers by far in American politics, a hundred 
years ago, than now. And it was the inroads of the British Min- 
istry upon the peculiar privileges of these Assemblies, I need not 
say, that brought about the Revolution. 

But this generous trust, reposed by our early Constitutions, in 
the State legislatures, was abused. The watch kept over them, in 
colonial days, by royal Governors, Boards of Trade, and proprietary 
interests, was withdrawn, and the jealousy which overthrew them, 
had supplied nothing adequate to fill their place. Reckless mis- 
management of the public finances, particularly in the West and 
Southwest, soon followed — mismanagement of which the conse- 
quences were often not developed for many years. State Banks 
were chartered, and their bills made receivable for taxes. State 
bonds were issued, and the proceeds sunk in public works, yielding 
no return. Special privileges were granted to the friends of the 
leaders of the party in power: trading monopolies; exemptions 
from taxation ; power to corporate organizations to contract on a 
mere semblance of capital; statutes designed — under the guise of 
some general object — to affect a particular law suit, pending in 
court. Appointments to office became more and more engrossed 
by the legislature, and offices themselves were needlessly multiplied. 
Municipal corporations were given unnecessary powers of expendi- 
ture, and encouraged to lend their credit to canal or railroad enter- 
prises, which were only called for by a spirit of speculation. It 
seemed as if almost any legislation had only to be asked, to be 
granted. 

A day of reckoning came. The disasters culminating in the 
panic of 1837 gave a shock to American credit abroad, from which 
it has never yet fully recovered, but were not enough to wake our 
own people to a sense of their real danger. It took another panic, 
twenty years later, and, more than this, the reaction since the civil 
war, to show us where that danger lay — that it was in the very 
-ark of the covenant; that those we had most trusted were to be 
trusted the least. 

And now has come a new order of things. In the constitutions 
and constitutional amendments soberly framed, during the last 
decade, we see a wide departure from the theories of government 
so long and so unquestioningly accepted among us. The powers 
of the Executive are enlarged; he is given the power to pardon 
crimes, which was before entrusted to the sympathies of a mass- 
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meeting (for a legislative assembly, put to this use, deserves no 
better name). He is allowed to veto one or more items in an appro- 
priation bill, and yet allow the rest to become a law. He is given 
the appointing power as to important offices, and is, perhaps, him- 
self elected for two or four years instead of one. The terms of 
office of the Judges have been lengthened ; their jurisdiction extend- 
ed, perhaps to pardons, perhaps to claims against the State, or to 
advising as to the validity of contemplated legislation; and any 
claim of judicial power by the legislature, as, for instance, over 
divorces, or contested elections, or testamentary succession, cut off. 

But while in general ‘the judiciary has been strengthened, there 
has been no hesitation in checking its authority wherever it seemed 
to have borne too hardly on the liberty of the individual. Thus a 
disposition is shown to limit the power of attachment for contempt ; 
and Louisiana (1879) provides in favor of witnesses, for the protec- 
tion of ‘* confidential communications made to medical men by their 
patients.” The ancient provision in our original Constitutions, 
that justice shall be administered ‘‘ without sale, denial, or delay,” 
has been found, in some States, to need a practical exposition of 
its meaning. In Georgia (1877) the Supreme Court is required to 
dispose of every case by the second term, and if the plaintiff in 
error be not prepared for argument at the first term (‘‘ unless pre- 
vented by Providential cause”), the judgment below is to stand 
affirmed. California (1879) requires from her judges every quar- 
ter, before their salaries can be paid, an affidavit that no case 
which has been submitted to them for over ninety days remains 
undecided. 

Inroads upon the jury system have commenced. Colorado (1876) 
gives power to the legislature to abolish grand juries and to reduce 
the panel, in civil causes, to any number less than twelve. Texas 
(1876) diminishes the grand jury to twelve, of which nine are a 
quorum ; and allows nine jurors in civil causes, and in prosecutions 
for misdemeanors, to return a verdict. California (1879) also 
allows verdicts of nine jurors in civil causes. Georgia (1877) 
refuses a jury trial ‘‘in all civil cases founded on unconditional 
contracts in writing, where an issuable defence is not filed, under 
oath or affirmation ;” requires two verdicts from different juries, on 
two successive trials, as the condition of a divorce; and allows 
juries of five in the minor courts. North Carolina (1876), though 
repeating her declaration of a hundred years before, in her original 
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constitution, that ‘‘ In all controversies at law respecting property, 
the ancient mode of trial by jury is one of the best securities of 
the rights of the people, and ought to remain sacred and inviola- 
ble,” proceeds to declare that ‘‘The distinctions between actions 
at law and suits in equity, and the forms of all such actions and 
suits, shall be abolished.” Precisely how the right of trial by jury 
is to be always determined, under these circumstances, it is not 
easy to say,.and will become less so, as the lapse of time obscures 
the recollection of the formal procedure, under the common law. 
All these changes, however, are clear indications of greater trust 
in the wisdom and discretion of the judiciary. 

But the legislative department has been the subject of universal 
attack. The great design of most that has been done by us in 
constitution-making for the past ten or twenty years, has been to 
reduce the field of statute law, and withhold from it every subject 
which it is not necessary to concede. Special legislation, as to any 
matters which a general Jaw can fairly and reasonably cover, is 
prohibited. The Pennsylvania constitution of 1873 may be taken 
as a type of most of the newer ones in this regard. It specifies 
about thirty classes of subjects, as to which it forbids the passage 
of any ‘local or special law.” Among them we find—regulating 
the affairs of municipalities, or chartering any particular one ; 
changing the descent of property ; regulating judicial proceedings ; 
remitting penalties; exempting from taxation; regulating labor ; 
or chartering private corporations. And when local or special laws 
are necessary, the parties applying for them must give public 
notice, first, to all adversely interested. 

Another provision now commonly found is, that ‘‘no senator 
or representative shall, during the time for which he shall have 
been elected, be appointed to any civil office under this common- 
wealth.” This strikes at the root of what few can have failed 
to observe to be a very dangerous kind of favoritism. Where 
a legislature appoints to office, it seldom fails to have among 
its own members applicants for every place, and a natural feeling 
of fellowship speaks powerfully in their favor. It is hard, also, 
to deny your vote to a man whose vote you may want for 
some measure the next day. In this way, where the legislature 
appoints the judiciary, men from among its own members will often 
go upon the bench, who would never have been thought of for the 
position, had they been in private life. Fourteen States originally 
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gave the appointment of the judges to the legislature. All but 
four of these (Connecticut, Rhode Island, South Carolina and 
Virginia, ) have become satisfied that this method is a dangerous 
one, and have discarded it; and a Constitutional Amendment to 
the same effect, emanating from the State Bar Association of 
Connecticut, has been approved by its General Assembly, and is 
now pending for ratification. 

Where to place the power thus taken from the legislature, has 
proved one of the most: puzzling questions in American politics ; 
but the general drift has been towards popular elections. Twenty- 
four States now follow this mode, only eleven of which originally 
adopted it. Thirteen States, at first, gave the appointing power 
to the Governor, either alone or with the concurrence of a council 
or other advisory body; nine States, only, now vest it in this 
manner. A Constitutional Amendment proposed by the New York 
Legislature, in 1873, to return to this plan — the original mode in 
that State—was defeated by a popular vote of nearly three to one. 
The feeling seems to be —not that the people can choose more 
wisely than the legislature, but that they will choose more honestly. 
A few years ago, a letter was incautiously dropped in the street, in 
the capital of a New England State, which had been sent by one 
member of the General Assembly to another. The person addressed 
was an active friend of a certain candidate for judicial honors, and 
the writer was desirous of the place of State Prison Director. 
Without any circumlocution, he wrote: ‘‘If you will support me 
for State Prison Director, I will vote for your man for Judge of 
the Superior Court.” Such bargains ought to be, not merely 
disgraceful, but impossible. 

It is easier to circumscribe the appointing than the removing 
power. An amendment to the New Hampshire Constitution, 
prohibiting any removal from office for political reasons only, was 
sanctioned by the legislature but defeated before the people, in 
1877, receiving a little less than the two-thirds vote required for its 
ratification. An ingenious attempt to wrest from the legislature a 
constitutional right of appointment to office was made in Nebraska, 
in 1875. It will be remembered that by the United States Consti- 
tution, Senators must be chosen by the legislatures in the several 
States. Nebraska, when framing her Constitution, submitted to 
the people, as a separate Article, a proposition that a law might 
be made that, at the State election next preceding the expiration 
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of the term of any United States Senator, ‘‘ the electors may, by 
ballot, express their preference for some person for the office of 
United States Senator.” Such a vote would, of course, be a 
nomination which no party could venture to disregard. 

Changes have been found necessary in the mode of transacting 
legislative business. The right to call for the yeas and nays has 
been extended. In Pennsylvania they can be demanded by any 
two members in either House. Great trouble has arisen in past 
years from the passage of bills which have been so altered by 
insidious amendments, after leaving the committee, as to destroy 
their original purpose:— perhaps to accomplish the contrary, 
while the title might remain unchanged, and —like false colors, 
serve only to mislead. This has been met by provisions that no 
bill shall be so altered, on its passage, as to change its purpose ; 
nor voted upon until printed as amended; nor unless read, at 
length, three times on as many different days; and that the vote 
on every amendment, and on the bill itself, must be taken by yeas 
and nays, and the result show a majority of all the members of 
each House, present and absent, in its favor; also that no bill, 
except general appropriation bills, shall contain more than one 
subject, which shall be clearly expressed in its title. The vote 
upon every measure must, of course, largely be governed by the 
statements of the chairman of the committee, or other member, 
having itin charge. But it seems to have been found prudent to 
trust to what he says, no more than is necessary to secure the 
prompt transaction of business. If the title of the bill truly 
describes its only purpose, the most ignorant member may at 
least know the nature of the subject under consideration; and, 
where the bill is one of amendment, he is aided by another of 
these new safeguards—that so much of the old law as is 
amended, shall be printed at length, as it will read, in its 
amended form. The most dangerous bills are generally hurried 
through at the close of the session, when there is no time to dis- 
cuss, or even to examine them. To meet this difficulty, Arkansas 
provides in her last Constitution (1874), that ‘‘ no new bills shall 
be introduced into either House during the last three days of the 
session.” 

Corruption in elections has become almost as familiar in some 
parts of our country, as it once was in England. It was formerly 
enough for the members of the legislature to swear fidelity to the 
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Constitutions of the State and the United States. Now, our Con- 
stitutions begin to exact a further oath that they have not paid or 
promised anything for their election, and that they will not directly 
or indirectly receive anything to influence or recompense their 
official acts. Violation of this oath is perjury —that is, a State 
prison offence. 

Back pay and extra compensation of every sort are generally 
forbidden. State aid or gratuities, except for military services or 
pensions; loans of public credit; municipal subscriptions or 
guarantees to private enterprises or local improvements; grants 
to religious organizations — all these are to be known no more. 

Great Britain has found it necessary to guard against profuse 
expenditures, and grants by her colonial legislatures by measures 
yet more stringent. Inthe Union Act creating the Dominion of 
Canada (1867) it is provided that, ‘‘ It shall not be lawful for the 
House of Commons to adopt or pass any vote, . resolution, 
address or bill for the appropriation of any part of the public 
revenue, or of any tax or impost, to any purpose that has not 
been first recommended to that House by message of the Governor 
General at the same session.” 

The Constitution of Louisiana (1879), now pending for ratifica- 
tion, prohibits the contracting of any State indebtedness, ‘‘ except 
for the purpose of repelling invasion, or for the suppression of 
insurrection.” 

In the last (and sixth) Georgia Constitution (1877) ‘* Lobbying 
is declared to be a crime.” No definition of the offence is 
attempted, and I fear that none was necessary. 

Corporations necessarily form the greatest subject of legislation, 
for they represent, probably, four-fifths of the wealth and industry 
of the country, apart from lands occupied as homesteads. When 
the first State Constitution was adopted there could hardly have 
been fifty monied corporations in the whole country. At the 
present time there must be nearer fifty thousand. Their general 
character of perpetuity, and the limited liability of their stock- 
holders in case of insolvency, fit them well for the demands of 
American life. But the energy and persistence with which they 
concentrate power, in the prosecution of new enterprises, are no 
less irresistible when directed to the attainment of any legislation, 
in which they may find their profit. Their directors and presidents 
fill our senates, and their stockholders and employees are prominent 
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in the lower house. Unless the Constitution sets up some barrier, 
there are few favors which organizations, so powerful, can seek in 
vain. But almost all corporations of the same class, or business 
character, can be conducted under the same rules. Instead of a 
special charter for every railroad — three-fourths of which must 
be a mere repetition of provisions found in every other — we 
have come to the plan of general railroad laws, under which 
any set of men, with the necessary capital to build a new road, 
may obtain the authority to go forward with the work. The 
same is true of banks; of insurance companies; of manufac- 
turing concerns. Let the legislature lay down a few general 
limitations, as to the amount of capital, the number that may be 
organized in any locality, inspection by State officials, tax returns, 
&c., and a hundred corporations may organize themselves, without 
burdening the statute-books with useless charters, or besieging 
the State house with requests for special privileges or concessions. 

In constituting the capital of these associations, watered stock, 
and stock issued for gratuities, or otherwise than for actual value, 
are made void. The consolidation of rival railroads or canals is 
forbidden. Railroad rings are prohibited ; so are free passes. 

The right of legislatures to prescribe the maximum charges for 
freight and passenger rates, on railroads, recently affirmed by the 
Supreme Court of the United States, has been made a duty, in 
several of the States. The new Constitution of California, just 
adopted (1879), goes a step farther, in prescribing what servants 
and agents corporations may, or rather may not employ. The 
prohibition against their use of Chinese labor — though designed as 
an attack upon the employed, rather than the employer — would 
seem to be defensible, in the absence of any treaty obligations to 
the contrary, on the same grounds as the Granger railroad laws. 
Corporations are mere creatures of the legislative power, with 
such rights and franchises only, as the legislature may choose to 
concede, and these—if their charters are drawn in the usual form— 
revocable at pleasure. They are not citizens of the State, or of 
the United States, so far as respects the constitutional guarantees 
of the privileges and immunities of citizens of either government. 
We have long been familiar with laws forbidding the employment 
of children, under a certain age, in mills. Why not, as well, extend 
the exercise of the police or regulative powers of the State so as 
to exclude laborers of a certain race or country? Our opinions 
as to the policy of such a measure can be no test of its validity. 
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The Common Law, it will be remembered, allowed no compensa- 
tion to be recovered from one who had, either wilfully or negli- 
gently, been the cause of another’s death. For this —so contrary 
to the dictates of common sense, and to the maxims of most other 
civilized and uncivilized nations — the only reason to be given was 
that human life was beyond price, and could not be measured by 
money. ‘The frequent losses of life by railway and steamboat acci- 
dents early led to statutes, both in England and America, giving a 
right to compensation, in favor of the family of the deceased. The 
corporations most interested could not prevent the passage of such 
Acts, but they did succeed, generally, in limiting the right of 
recovery to $5,000. In most of our States, therefore, it has been 
cheaper to kill a man outright, than merely to maim him. A Massa- 
chusetts physician, whose professional prospects were ruined, 
by a railway accident, which left him a paralytic, recently recovered 
$39,000 damages from the Eastern Railroad. Had he died from 
the shock, I presume they would have escaped with $5,000. The 
new Constitution of Pennsylvania forbids any law fixing the limit. 
of compensation, in actions for any personal injury. 

No charters have been more abused — particularly in the South- 
west—than those of banks. Texas, in her Constitution of 1876 — 
willing, apparently, to leave this business to be regulated exclu- 
sively by the United States — provides that ‘‘ No corporate body 
shall hereafter be created, renewed, or extended, with banking or 
discounting privileges.” New Jersey, a year before, had provided 
that no bank charter should be passed, or amended, except by a 
vote of three-fiths of all the members elected, in each house; and 
that none should be granted for more than twenty years. Two 
States, which have suffered much from failing banks [Missouri 
(1875) and Louisiana (1879) ], have made it a crime for any bank 
officer to receive deposits or negotiate loans, with knowledge that 
the institution is insolvent. California makes stockholders in every 
corporation liable to its creditors, to an amount proportioned to 
the stock owned by each, and gives a remedy against the directors 
for all embezzlements by officers or agents of their appointment. 

We all know how frequently corporations are organized to do 
business in another State; and as a general rule, the farther they 
go from home, the less capital they carry, and the less morality, as 
well. Most of the mining companies in Colorado and Nevada are 
chartered in New York and New England. Their capital is a 
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mining right, valued at a million or two, and worth, probably, less 
than nothing, because it involves quite an outlay to find out that it 
is worthless. Such a corporation, organized in New York, to do 
business in Connecticut, was recently wound up there, by bank- 
ruptey proceedings. It had a capital of $250,000, all paid in, on 
paper; but when the truth came out, it appeared that an irre- 
sponsible man had given his own note for $500 for a license to dig 
for barytes on a certain farm, for 99 years, subject to a royalty of 
so much a ton for all he got out, and that the stock was issued to 
the maker of the note, as the price of a transfer of this lease or 
license, the corporation assuming the payment of the note, upon 
itself, and selling enough of its own stock, to outside parties, to 
meet it. As such corporations cannot be sued, ordinarily, out of 
the State which charters them, our new Constitutions provide for 
suing them in the State where they do business. 

Most of our Constitutions have referred to the subject of taxation 
with some such general declaration, only, as that taxes should be 
equal and uniform. California is, I believe, the first to declare in 
terms that all property must be taxed, and to attempt to describe 
in detail, the items of which property may consist. This was the 
cause of much of the opposition to the ratification of her new Con- 
stitution, but I fail to see how these provisions go farther than the 
statutes, on this subject, under which many of our States have 
been governed for centuries. It may be unwise to elevate sucha 
rule of administration— disapproved by so many economists — 
beyond the reach of legislative amendment or repeal, but it is not 
communism. 

In one respect we see an apparent increase of legislative power, 
or dignity. ‘The sessions of the legislature are generally made 
biennial, thus doubling the terms of office of its members. There 
are but ten of the States which have not moved in this direction. 
But the controlling object of this change, is to lessen legislation, 
by taking away half its opportunities. Though the representatives 
are elected for two years, they are paid for but one year’s work, 
and are not likely to do more, at their own expense. 

As to the right of suffrage, a few attempts have been made, 


within the past twenty years, or so, to create restrictions in the way 
of education, or tax-paying. Pennsylvania, Massachusetts, Ten- 
nessee, and Georgia, require every voter to be a tax-payer. A 
similar measure was submitted to the people in Maine in 1878, but 
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failed of adoption. Rhode Island still denies suffrage to foreign- 
born citizens of the United States, unless they own real estate to 
the value of $134, and in 1871 refused, by an emphatic vote, to 
change its policy. Massachusetts denies a vote to those who can- 
not read and write: Connecticut to those who cannot read. 

Female suffrage in school elections, coupled with the right to 
hold office on school boards, was authorized in Minnesota in 1875. 
Pennsylvania in 1873 made women eligible to any oflice of control 
or management respecting schools, but did not give them the right 
to vote. Colorado, in 1876, authorized the submission to the 
people for their ratification of a law conceding to women the right 
to vote (but not to hold office) at all elections, on the same terms 
asmen. The law was accordingly framed in 1877, but was rejected 
by a large majority. A few of the older Constitutions excluded 
Roman Catholics and infidels from public office. New Hampshire 
was the last to retain this religious test, and abolished it in 1877. 

The great object of all laws and Constitutions is to guard the 
weak and protect minorities. In the regulation of private corpora- 
tions, several of the more recent Constitutions have provided that 
any stockholder may cumulate his votes, in the election of directors ; 
that is, if he has ten votes to give, and there are five directors to 
be elected, he may give ten to each of five candidates, or fifty to 
one candidate, or twenty-five each to two candidates. 

Illinois has extended this principle to her State elections for repre- 
sentatives in the legislature. Every district sends three, and every 
elector may cumulate or divide his three votes, at his pleasure. In 
practical operation, this scheme is charged with this defect: that 
the best men get the fewest votes, because every one thinks that 
they are sure of a majority, without his aid; while the more igno- 
rant voter, unfamiliar with processes of calculation, is likely to be, 
more than ever, the mere tool of the party managers. Its friends, 
however, claim, [I think, with reason, | that, on the whole, it results 
in the nomination of better candidates, as well as in a fair repre- 
sentation of the represented. 

The old way was to give the legislature almost unlimited power 
as to the canvass of elections. It has been found, however, too 
partisan a body for the task, and the tendency now is to leave 
such questions to the Courts, and to ensure an honest investiga- 
tion there, by numbering the ballots, and placing on each the 
name of the man who casts it. This is, in substance, the 
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mode adopted by the provisional English election bill of 1872, 
which is to continue in force till December 31, 1880. 

The impress of Northern sentiments on the Southern mind, as to 
matters wholly aside from politics, or sectional differences, we find 
strongly marked, in several of the recent Constitutions. The time 
is not far distant, when the custom of duelling was a general social 
law, in the Southern States. But in every one of them, it is now 
restrained by a Constitutional provision. Louisiana, which, so late 
as 1864, provided in her Constitution for licenses to lottery dealers 
and gambling houses, now (1879), after prohibiting lotteries subse- 
quently to 1895, proceeds to say, with much of the old Puritanic 
commingling of the notions of crimes and sins, ‘‘ Gambling is 
declared to be a vice, and the General Assembly may enact laws 
for its suppression.” Public schools, at public expense, is another 
Northern and New England institution, which has planted itself in all 
the Southern Constitutions, since the war, less perhaps as a measure 
of expediency, or right, than of necessity, in view of the extension 
of suffrage. Georgia (1877) expressly confines her common school 
instruction to ‘‘the elementary branches of an English education 
only.” North Carolina, in 1876, provided that a law might be made 
compelling every child between six and eighteen, unless otherwise 
educated, to go to a public school for at least sixteen months. 
Similar legislation was long ago obtained in some of the Eastern 
States, without the aid of any Constitutional provision. 

State Universities are becoming more common. Texas (1876) 
provided that ‘‘ The legislature shall, as soon as practicable, estab- 
lish, organize, and provide for the maintenance, support and 
direction of a University of the first-class.” They ‘shall also, 
when deemed practicable, establish and provide for the maintenance 
of a college or branch University for the instruction of the colored 
youths of the State.” Georgia provides for State aid to the Uni- 
versity of Georgia, and also to some one college or University for 
persons of color. Louisiana (1879) directs grants to her State 
University to the extent of not over $10,000 a year, and requires 
the establishment of a University for persons of color, and an 
annual appropriation of not less than $5,000 nor over $10,000, for its 
maintenance. 

We see in our recent Constitutions a general tendency in favor 
of the debtor class. In many of them, imprisonment for debt is 
expressly abolished, except under circumstances of fraud. In 
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many, the legislature is enjoined to pass ‘ liberal” homestead and 
exemption laws, or else these exemptions are expressly defined 
and granted. So far as such provisions take away the remedy of 
a creditor to collect pre-existing debts, the Supreme Court has told 
us that they were void; but as to future debts, contracted after 
their adoption, the exemptions are effectual. There are economists 
who claim that society should afford no remedy for the collection 
of debts, leaving men to give credit at their own risk. In this way, 
it is argued, trade will be healthy and unforced ; rogues must work, 
because no one will trust them ; prices will be uniform, because the 
profit need include no margin for bad debts; and commercial 
panics will be unknown. The exemption laws of some of our 
Southern and Westers States, which secure to an insolvent debtor 
his farm and stock, his furniture and library, free from any claim 
of creditors, will go far to demonstrate the truth or falsity of these 
positions. ; 

Texas has given unlimited protection to every wage-earner, by 
the provision in her new Constitution of 1876, that: ‘‘ No current 
wages for personal service shall ever be subject to garnishment.” 

Forbidding taxation by municipalities, or even by the State, 
beyond a certain per centum, is another bulwark for debtors which 
has found place in several of the recent constitutions. ‘Too often 
it is but an indirect way of commencing or enforcing the policy 
of repudiation, which now disgraces the records of so many of 
our States. The latest instance is perhaps the most unblushing. 
Louisiana in 1874, by a Constitutional Amendment, sanctioning a 
Legislative Act, refunded her debt, by a compulsory process, into 
new consolidated seven per cent. bonds, for sixty per cent. of the 
amount of the old ones; and declared the new issue to be a valid 
contract ‘* which the State shall by no means and in no wise im- 
pair;”° and’ that to secure the levy and collection of the taxes 
required to meet the interest and principal, ‘‘ the judicial power 
shall be exercised, when necessary ;” and that these taxes should 
be annually assessed and collected, and the payments made, with- 
out any further legislative appropriation. But, in July, 1879, the 
Constitutional Convention framed an ordinance, which is now 
pending for the approval of the people, declaring —as if the State 
were the creditor instead of the debtor — that the interest on these 
sealed bonds shall ‘‘ be and is hereby fixed at two per cent. per 
annum for five years from the first of January, 1880; three per 
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cent. per annum for fifteen years, and four per cent. per annum 
thereafter ;” and ‘‘ that the coupons of said consolidated bonds, 
falling due ou the first day of January, 1880, be and the same is 
hereby remitted, and any interest tax collected to meet said 
coupons is hereby transfetred to defray the expenses of the State 
government.” If this ordinance is ratified, the State tax may be 
six mills a year; if not ratified, it can never exceed five mills. It 
should be stated that forty-one members of the convention voted 
against these measures, and I may add that one of them, who 
most warmly opposed them, is an active member of this asso- 
ciation. 

As literary productions, many of the recent Constitutions com- 
pare unfavorably with their predecessors. They are more wordy, 
and often descend into what seems a pettiness of detail: some 
are so hastily thrown together as to be absolutely slovenly. In 
Louisiana, for instance — a State whose jurists have always been 
noted for the elegance of their taste and scholarship — we find an 
entire Article repeated and re-enacted, word for word, as part of a 
later one. Occasionally we meet a Section which might have been 
suggested by the Hon. Elijah Pogram, as when North Carolina 
solemnly incorporates into her Declaration of Rights, the assertion 
that ‘‘A frequent recurrence to fundamental principles is absolutely 
necessary to preserve the blessings of liberty.” Even this, how- 
ever, is far above what one is frequently ashamed to see in 
American statutes. The Civil Rights Bill, enacted by Congress 
in 1875, for instance, commences with a preamble, declaring that 
it is ‘* the appropriate object of legislation to enact great, funda- 
mental principles, into law” — precisely the thing which, I should 
rather say, is the last object of legislative enactment in a free gov- 
ernment, because they are, of themselves, the highest law, and the 
very touch-stones by which we test the validity of every statute. 

Here and there, but rarely, we observe the hand of the political 
theorist. Thus in Alabama, in 1867, the legislature was directed 
to frame ‘‘a penal code, founded on principles of reformation.” 
But in her Constitution of 1875, this section has disappeared. 

It is a redeeming feature of our American Constitutions that they 
deal so little in theoretical and unsettled questions of polity or 
jurisprudence. We can afford to experiment in our statute laws. 
If faulty in operation, they are easily repealed or amended. But 
our Constitutions should present only foundation principles, beyond 
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the reach of ordinary change. Such was certainly their original 
scope and frame. The many recent amendments of which I have 
spoken, are the witness of a new epoch. The times have changed, 
and Constitutions have changed with them. But, as we compare the 
modifications thus introduced in our plans of internal government, 
with those of the other great powers of Christendom, during the cen- 
tury, we shall not find ourselves the greatest innovators. Rather may 
we take an honest pride in observing how few steps we have found 
it necessary to retrace, and how the good sense and good morals 
of our people, have, on the whole, been adequate to keep in check 
every new tendency to corruption or injustice. 


THE POLICY OF PATENT LAWS. 
READ BY FREDERIC H. BETTS, NEW YORK CITY. 


(Thursday, September 11, 1879.) 


Freedom of trade, in so far as regards the employment of industry 
and skill, was a jealously guarded maxim of the common law of 


England. It was one of the birthrights of an Englishman that he 
should not be restrained from working at any lawful trade, or using 
as many arts and mysteries as he pleased. [Coryton, 3; Com. Dig. 
Trade, Vin. Abr. Trade. ] 

The jealousy of courts of law of all agreements in restraint of 
trade is well known. In the earliest instance where such a bargain 
was called in question, in the reign of Henry the Fifth, a dyer was 
found to be bound in a penalty of £100 not to use his craft for a 
year. Mr. Justice Hull held that the bond was void, ‘‘ for that the 
condition ran contrary to the common law,” and, he exclaimed with 
an oath, and in an outburst of loyal indignation, ‘‘ If the plaintiff 
were here he should go to prison till he had paid a fine to the king.” 
[2 Henry V.] 

Notwithstanding this underlying spirit of freedom, various forms 
of interference were developed by the exigencies of affairs. Among 
these were ‘‘ the numerous and urgent statutes passed to forbid the 
enhancement of the prices of necessary commodities” by forestall- 
ing purchasers, and the frequent grants of monopolies by royal 
charter. Forestallers, engrossers, and regrators were exclaimed 
against as ‘‘ the manifest oppressors of the poor and decayers of 
the rich, as public enemies, cankers, and gnawing worms that daily 
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waste the commonwealth” [Pulton de Pace Regnis. tit. Oppres- 
sion]; and the laws based on this spirit of hostility continued, till a 
late period, to form a part of English social policy. 

The grant of monopolies, of the sole dealing in known commod- 
ities, or the sole exercise of known trades, were favors for which 
courtiers could afford to pay, and vast sums of money flowed into 
the royal treasury from this source. The system of monopolies 
was, however, an admitted infringement of the rights of the subject. 

‘¢ Monopolies,” says Sir Edward Coke, ‘‘ were ever without law, 
but never without friends.” [3 Inst., 182.] 

The concession of the right of sole selling of articles in common 
use was held to be an improper exercise of the royal prerogative in 
Peachies’ case as far back as the reign of Edward III. [3 Inst., 
181]; and privileges of exclusive exercise of known occupations, 
of sole rights to import certain merchandise, by corporations, or to 
trade in particular articles, or from particular places, were early 
held to be beyond the law. ([Roll. Abr. 212; Raym., 489. ] 

To a large extent, however, the power of the Crown to regulate 
commerce and manufactures was recognized. Even in the 14th 
century it was laid down by the lawyers as not inconsistent with 
the spirit of English freedom, that ‘‘ arts and sciences which are 
for the public good are greatly favored by the law; and the king, 
as chief guardian of the common weal, has power and authority by 
his prerogative to grant many privileges for the sake of the public 
good, although prima facie they appear to be clearly against com- 
mon right.” [4 Ed. III., f. 17.] On this ground it was that the 
practice of the grant of patents for new inventions was originated, 
perhaps in the time of Edward III. The reign of that prince, who 
has been aptly styled the father of English commerce, was that, 
says Hallam, when the occupations of merchants and artificers 
became honorable, and many statutes were passed for the encour- 
agement of manufactures. [Hallam’s Constitutional Hist., 476. ] 
The basis of the grant of patents for new inventions is readily 
understood. Lord Coke clearly stated it in the celebrated case of 
monopolies in the reign of Elizabeth. [Darcy v. Allen, Noy., 
R., 182. ] 

‘* When,” says he, ‘‘ any man by his own charge, or industry, 
or by his own wit or invention doth bring any new trade into the 
realm, or any engine tending to the furtherance of trades never 
before used, and that for the good of the realm, in such cases the 
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king may grant him a monopoly patent for some reasonable time, 
until the subjects may learn the same, in consideration of the good 
he doth bring to the commonwealth, otherwise not.” 

In early times it was the custom to petition the king for the grant 
of the sole right of using new discoveries. This mode of compen- 
sation was not then a matter of right, but of grace or favor. The 
king, theory supposed, judged of the value of the invention and of 
its probable benefit to the realm, and either refused an exclusive 
privilege of working it, or granted it, if such favor was deemed 
expedient for the good of the commonwealth, or the encourage- 
ment of the inventor. This discretion in granting or withholding 
patents was exercised in some notable instances. Lee invented 
the stocking frame in 1589. Elizabeth and James the First both 
refused him a patent. He accordingly carried it to France, obtained 
there a grant of privilege, and set up his frames. It was not until 
30 or 40 years subsequently that they were brought back to England 
by an apprentice. The statute of 21 James the First, familiarly 
known as the statute of ‘‘ monopolies,” defined the royal preroga- 
tive, and has been deemed to have insured to the inventor a legal 
right to a patent. Previous to its passage, as we all know, the 
abuse of the grant of monopoly privileges over known articles of 
trade had been a crying one. It had met with earnest resistance 
in the Parliaments of Elizabeth and James the First, but humble 
petitions had failed to effect a reform, and a statute became neces- 
sary. The statute of James in vehement terms declared void all 
monopolies, but, by its provisos, saved the grant of letters patent 
to the true inventor, within the realm, of any manner of new manu- 
facture. 

Since the passage of that bill the grant of patents has been sub- 
stantially regarded as a matter of right. The fosm of the grant in 
England has been retained, which implies a favor from the Crown, 
but in practice, when the conditions prescribed by the statute exist, 
the great seal may not be refused. The grant is e mero motu in 
form, but ex debito justitie in fact. [Coryton, 41.] 

Lord Eldon enforced the principle, easily traceable in the very 
origin of the practice, that patents are to be considered a bargain 
between the inventor and the public. The inventor, on his side, 
contracting to contribute a new item to the stock of knowledge of 
practical utility for purposes of trade; and the public, in consider- 
ation of such communication, affording to the inventor the means 
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of retaining the exclusive use of his invention for a limited period. 

The existing mutual consideration clearly distinguishes these 
grants from cases of the obnoxious monopolists. In the one, a 
benefit is supposed to be imparted to the public in return for the 
measure of protection afforded; in the other, the subjection of 
articles of common use to the control of favorites resulted in nothing 
but loss to the people. 

The example of England in establishing a system of grants of 
patents for new inventions has been followed in more recent times 
in nearly all civilized countries. It was recognized among us 
during the colonial period. A decree of the General Court of the 
Colony of Massachusetts Bay, promulgated in 1641, prohibited 
monopolies, except ‘‘ of such new inventions as are profitable to 
the country, and that for a short time.” [Charter of Col. and 
Prov. of Mass. Bay, 1814, p. 170.] The other colonies occasion- 
ally exercised the power; and in 1789 the Federal Constitution 
empowered Congress to ‘* promote the progress of science and the 
useful arts by securing, for limited times, to authors and inventors 
the exclusive right to their respective writings and discoveries.” 

Our first general patent law was passed in 1790; France followed 
in 1791; Prussia in 1815; Austria in 1820; Bavaria in 1825; 
Russia in 1833; and subsequently all the other European states, 
with the exception of Switzerland. 

This system is, however, now arraigned as false in principle and 
detrimental to trade, as promotive of waste of time and talents, 
and as affording rare opportunities for oppression. It is to the 
consideration of these charges that the inquirer into the policy of 
the patent laws must turn his attention. 

It is, then, by the opponents of patent laws broadly urged that 
there should be no exclusive property in intellectual products ; that 
achievements of the mind are intended for dissemination, and ought 
not to he controlled by individuals, and that occupancy, the basis 
of all rights of property, cannot be properly predicated of the 
operations of the intellect.: These objections have been urged both 
against property in copyright and that of patents, though it is con- 
ceded that in some respects the two species stand upon different 
grounds. Objectors of this class decline to entertain the notion 
that a man can have any just claim to the exclusive use of that 
which his mind creates, or that the results of intellectual produc- 
tion are to be held, as claimed by the friends of inventors, by any 
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higher title than that of land or other visible property. These 
views were ably urged in the British Parliament in 1868 by Mr. 
Macfie, Sir Roundell Palmer, and Lord Stanley, in the discussion 
upon the abolition of patents. 

It is to be noted that these theoretical objections are two in num- 
ber: First, that as matter of public right there should be no prop- 
erty in ideas; and, second, that even conceding the abstract 
justice of such proprietorship, an invention is not property of such 
a nature as to admit of occupancy. In support of the first objec- 
tion it is urged that ‘‘ to so interfere with the communication and 
enjoyment of knowledge or ideas by limiting the power or right to 
apply inventions to use is to withhold that which one man, without 
loss to himself, may benefit his fellows; that the order of nature 
and the promptings of philanthropy are favorable to the communi- 
cation of inventions and their free use.” 

This objection has a flavor of freedom and advanced thought 
which attracts some minds, but it has really very little practical 
application to the present discussion. Patent laws do not proceed 
upon the theory either of protecting or conferring property in mere 
ideas. It is only the practical embodiment of ideas in some def- 
inite and determinable shape which can properly be made the sub- 
ject of a patent. The discoverer of a new principle, or of a law 
of nature, however useful, has never been considered as entitled to 
patent protection; but he who applies a discovery, in some ascer- 
tained and prescribed manner, to the improvement of trade, is, by 
patent laws, vested with the control over his special application for 
a limited period. This distinction was carefully pointed out by the 
Supreme Court of the United States, in O’Rielly v. Morse [15 How. 
62]. In that case, which involved the invention of the electric 
telegraph, Chief Justice Taney said: ‘* Whoever discovers that a 
certain useful result will be produced in any art, machine, manu- 
facture, or composition of matter by the use of certain means, is 
entitled to a patent for it, provided he specifies the means he uses 
in a manner so full and exact that any one skilled in the science to 
which it appertains can, by using the means he specifies, without 
any addition to or subscription from them, produce precisely the 
result he describes; and if this cannot be done by the means he 
describes, the patent is void; and if it can be done, then the patent 
confers upon him the exclusive right to use the means he specifies 
to produce the result or effect he describes, and nothing more ; and 
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it makes no difference in this respect whether the effect is produced 
by chemical agency or combination, or by the application of discov- 
eries or principles in natural philosophy known or unknown before 
his invention, or by machinery acting together upon’ mechanical 
principles. In either case he must describe the manner and process 
as above mentioned, and the end it’ accomplishes ; and any one 
may lawfully accomplish the same end without infringing the 
patent, if he uses means substantially different from those de- 
scribed.” The same distinction between mere ideas and their 
practical embodiment has been stated in numerous other cases, and 
reference may be specially made to the opinion of the Court in 
Morton v. The Eye and Ear Infirmary [5 Blatch. 116], which 
involved the celebrated discovery of the use of ether to alleviate 
pain during surgical operations. 

Notwithstanding the attractive position of those advocates who 
urge the inherent principle of freedom of ideas, a practical consid- 
eration of the feelings of men leads to the conviction that we all 
recognize a species of natural property in the expression of ideas, 
and some inherent and natural right to prevent, in some measure, 
the use of our ideas by others, and this quite apart from any enact- 
ment such as a patent law. Thus, the public lecturer or teacher, 
though protected by no patent or copyright, resents the repetition 
of his lecture by another. The artist with similar feeling holds 
that the expression of his art idea should not be appropriated, with- 
out his permission, in the same or substantially the same form. A 
picture by an old master in a public gallery may be copied, because 
there is no one whose right of property is invaded by so doing, 
and because the exhibition of such a picture, and in such a place, 
has expressly divested it of that private character which we all feel 
would otherwise forbid its imitation. The common stigma which 
attaches to all plagiarism, whether it be in literature, art, or even 
in conversation, attests the prevailing sense of the right of an 
originator of ideas of any kind to some form, at least, of exclusive- 
ness in their use. 

If we analyze these innate recognitions of right, it will be found 
that mankind hold it to be just that no man should use the ideas of 
another, in the mode contemplated by the originator for his own 
use, without giving to him that kind of return which was the motive 
of origination. Thus, a primary motive in all literary and artistic 
production is reputation. Hence, he who uses the ideas of another 
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in literature or art, without giving credit to their true author, is felt 
to have infringed his right. But if the expressions be used simply 
by way of quotation, no right is impaired. If the production of 
an instructor or lecturer be repeated from memory, privately, no 
blame attaches; but if another attempts to supplant him before 
the public by reproducing his lecture, he has done wrong. The 
same principle and the same recognition of right is to be observed 
in the application of ideas to the purposes of trade. The case of 
trade marks is analogous. A man who originates some arbitrary 
name or design to indicate an article in which he trades, by virtue 
of his application of that idea to that particular purpose, acquires, 
by universal assent, by the mere adoption and use, an exclusive 
right to the special use of the mark, name or brand, and all others 
are prevented from making the same application of the same idea; 
and this, not wholly on the ground of deception of the public — 
although that is an element — but on the basis of the right of an 
individual, by virtue of conception and adoption, to acquire a pro- 
prietary interest in the mark. 

I-say that this recognized rule of trade is not primarily based 
upon the idea of any harm to the public or deception of the public, 
for the infringemeat of a trade mark is equally prohibited, whether 
the public are in fact deceived or not, or whether the goods of the 
imitator be better or worse than those of the trade mark owner. 
[Browne on Trade Marks, Secs. 393, 496, 565; Coats v. Hol- 
brook, 2 Sandf., Chancery, 586.] The trade mark owner, in this 
case, has added nothing of value to his product by his slight exer- 
cise of ingenuity in devising for it a suitable mark; yet it is con- 
ceded that because he has adopted it, and so distinguished the 
goods manufactured as his own, another may not imitate the 
mark. 

These illustrations prove that men do recognize the justice of the 
control by individuals of the applications and expressions of 
ideas; and it is believed that this recognition is in accordance 
with all the principles upon which the idea of property is 
founded. 

If we apply the same principles to the inquiry in regard to the 
right of property in inventions, it will be seen that here, too, it is 
consonant with the principle of natural justice that he who invents 
something for the improvement of trade should be protected in his 
invention in such manner that he will receive from it the kind of 
return that was the motive of his invention. 
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It cannot be doubted but that pecuniary return is the motive of 
the great mass of inventions. 

There are some notable exceptions, but in general it is true that 
few really practical and valuable inventions are the work of the 
mere scientific inquirer. Most are the product of the exigencies of 
business, and of the brains of men whose hands are engaged in the 
work to which the inventions relate. Mr. Webster, the author of 
the well known work on patents, a man of large experience, I 
believe, in practical questions connected with inventions, testified 
before the British Royal Commission in 1865: ‘*The number of 
inventions brought out by really scientific people I believe to be 
very few, and for this reason — purely scientific people want prac- 
tical knowledge to enable them to carry out their own ideas. The 
mass of inventions, I have no doubt, are made by workmen or 
persons of skill or science engaged in actual manufacture.” 

This, I think, is in accordance with the experience of most 
persons familiar with the production of inventions ; and such being 
the class of persons who are usually inventors, it follows, as few 
will be disposed to doubt, that hope of advantages in trade, or to 
say it shortly, ‘‘money,” and not the interests of mankind in 
general, is the incentive which creates inventions. If this be the 
motive of production, natural feeling justifies the expectation of 
pecuniary compensation for what has been invented. And here we 
may say, in passing, that the logical result of this feeling of justice 
to an inventor is best satisfied, not by a system of State rewards, 
which have never been found practical, but by vesting in him the 
exclusive control for a period of the embodiment of his ideas. For 
as all trade consists in the multiplication and exchange of commod- 
ities, so he who has produced a new or improved commodity is 
best and most logically recompensed by protection in the exclusive 
multiplication and exchange of that to which he has given value. 

‘*A patent is an instance,” says Bentham, ‘‘ of a reward peculiarly 
adapted to the nature of the service, and adapts itself with the 
utmost nicety to those rules of proportion to which it is most diffi- 
cult for rewards artificially instituted by the legislature to conform. 
If confined, as it ought to be, to the precise point in which the 
originality of the invention consists, it is conferred with the least 
possible waste of expense.” 

This view, which affirms it to be just that men should be paid for 
their ideas in a manner corresponding to the motive of originating 
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them, disposes of some of the most forcible abstract positions of 
the opponents of patent systems. Thus, Monsieur Benard, editor 
of the Journal des Economistes, in an able article published in July, 
1868, in commenting on property in inventions, and discussing the 
subject from the standpoint of the imagined origin of ideas of prop- 
erty among savage men, says: 

‘¢ The first man who constructed a hut, a piece of furniture, or a 
cloak, was perfectly right in defending his claim to the tangible 
possession against any who would deprive him of it. But if this 
first man, not content with claiming his hut, had pretended that 
the idea of building it belonged exclusively to him, and that conse- 
quently no other human being had a right to build a similar one, 
the neighbors would have revolted against so monstrous a pre- 
tension, and would never have allowed so mischievous an extension 
of the right which he had in the product of his labor.” 

But this illustration fails because it leaves out of view the circum- 
stances and motives which form the basis of inventions in the useful 
arts. The first savage who made a hut or a cloak did not do so 
with any view of receiving for it a pecuniary reward in trade. His 
motive was self-protection, and he naturally saw no interference 
with any rights of his, when his neighbor protected himself, like- 
wise, from the storm or cold. But the notion of property in the 
embodiment of ideas, as such, is one which arises only in advanced 
states of society, when the arts and trade develop, and when the 
value of such ideas can be estimated and appreciated. And it is 
clear that when the motive for the origination of such ideas is the 
advantage to be derived by trading, in and by them, that the 
neighbors of the more civilized constructor will not be unwilling to 
recognize some proprietary right in the products of his ingenuity. 

‘¢ The reasons for recognizing the rights of inventors rest,” said 
the English Society of Arts, in 1851, ‘‘on much higher grounds 
than the encouragement of invention itself. They are precisely 
those which induce men to adopt civilized rather than savage life.” 

If we have now shown that property in the material embodiment 
of ideas is not inconsistent with natural justice, we pass to the 
second objection of a general nature, to wit, that inventions do not 
admit of being appropriated as property, because they are of a 
nature too intangible to be the subject of occupancy. 


This objection kas been necessarily in part answered in treating 
the former one. 
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We have shown that inventions are not mere abstract ideas; 
it is only when such ideas have passed down out of the region of spec- 
ulation and been embodied in some tangible and recognizable shape 
that the law can or does afford its protection. Undoubted difficul- 
ties exist, and they are often grave ones, in determining the exact 
limits of an invention. The inventor is entitled to his original 
conception in the form and mode in which he has tangibly and 
practically expressed it, and in all other forms which are substan- 
tially the same as his. But he is entitled to nothing more. He 
cannot claim mere results, and so control all methods of reaching 
them. What he may claim is all modes which are mere colorable 
evasions of his own. In determining the question, however, 
whether a given manufacture is substantially the same as another, 
there are confessd opportunities for error. But these ought not to 
turn the scale against the policy of law whose foundation is just. 
These are difficulties of administration, and are due to the falli- 
bility of human justice, and the partiality of human intelligence. 
The difficulty of defining the exact limits of all incorporeal rights 
is often very great, but it has not yet been successfully urged as a 
reason for their abolition. 

In considering this question, the distinction between copyright 
and patent right has been commented upon by those in favor of the 
abolition of patents, but who are willing to preserve copyright. 
Thus Mr. Macfie, the editor of a recent volume of extracts bearing 
upon copyright reform, says in his preface: ‘‘ There is one broad 
distinction between them. Copyright concerns subject matter the 
origin and sole creation of which can be easily determined. Patent 
right concerns subject matter, an invention, which may be, and 
commonly is, originated by a plurality of persons in complete 
independence and ignorance one of another, and of what each 
other does or has done, and which is constantly likely or liable to be 
improved upon both by the first and by simultaneous and by 
subsequent inventors. Patent right, therefore constitutes or de- 
scribes a more difficult, and, as to its justification, a more doubtful 
monopoly.” [Copyright and Patents, 1879. ] 

But the fact that the boundaries of a piece of property may be 
difficult to ascertain is no ground for depriving the possessor of it. 
Of all incorporeal rights, that of character and reputation is the 
most incapable of measurement; yet for that very reason it has 
been esteemed the most precious. The law justly protects men 
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against the spoken word which affects iujuriously their character 
or business name. ‘True, the extent of injury can never be 
definitely measured. The trespass upon this incorporeal right may 
be skilfully concealed. A scandalous rebus or anagram has been 
held actionable [Folkard on libel, 165]; so has a libel embodied 
in a satirical statement, or question, which insinuates a disgrace 
[Jd., 165]. But if the facts be ascertained and the result be injury 
to business or reputation, the law seizes upon the offender and 
awards compensation, and perhaps inflicts punishment. The same 
principle obtains in the case of trade marks, already alluded to. 
The simulation of a proprietary brand or name is justly regarded 
as within the proper cognizance of the law ; and this, though points 
of difference may be cleverly introduced, and though cases may 
often arise where the most impartial may disagree as to the alleged 
fact of similarity of designation. In the administration of all human 
justice there are grave uncertainties ; but the existence of numerous 
cases of doubt on the boundaries of all questions cannot be held to 
impugn the justice or policy of the principle of attempting the pro- 
tection of rights so far as they are ascertainable. 

And this leads us to the next and cognate objection to patent 
laws, one not abstract, as the two already stated, but practical, 
and closely concerning the policy and justice of the system. It is 
alleged that the grant of patents to the first inventor is detrimental 
to the progress and dissemination of knowledge, because it is rarely 
the case that an invention, which marks a step in the progress of 
the arts, is made only by a single individual, but is ordinarily 
arrived at simultaneously, or nearly simultaneously, by several, if 
not by numerous investigators. This has been already stated in 
the words of Mr. Macfie. The same proposition was urged by Sir 
Roundell Palmer in the debate on the abolition of patents. He is 
reported as saying : 

‘¢ It commonly happened that half a dozen men who were com- 
peting in the same line of business were upon the track of the same 
discovery. Each of these half dozen men would probably have hit 
upon the invention which was wanted independently and without 
communication with the other; but the first who hit upon it, and 
who took out a patent for it, was thereby entitled to exclude the 
general public and competitors frem the use of that which, if he had 
never existed, they would probably have hit upon within a few 
weeks. <A and B reach the same point, one a week or a fortnight 
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before the other; and A being entitled by the mere accident of such 
priority to exclude B from a process, which, later on, B would have 
hit upon for himself.” 

So, too, Prof. Thorold Rogers is reported as writing : 

‘* In ninety-nine cases out of a hundred the patentee is only a 
simultaneous inventor with a number of others, who lose their labor 
and ingenuity because one man happens to get in first. It has 
always seemed to me that the weakness of an inventor’s case lies 
in the fact, already alluded to, that he rarely is the sole inventor.” 

There is much apparent force in these statements. If, indeed, 
it be the case that ordinarily the same invention is hit upon by a 
number of persons, and that the world is not really indebted to 
any single individual, but that it can obtain the same advantage 
from a number of sources at nearly the same time, is it, on the 
whole, a just or sound policy to place the sole control of the inven- 
tion in the hands of the one who, by special diligence or by happy 
accident, arrives first at the goal? In considering this question it 
must be borne in mind that the principle of rewarding those whose 
only claim is priority is not confined to patent laws. We have 
already adverted to the law of trade marks, where the first adopter 
of a given symbol for a given class of merchandise is recognized as 
entitled to its sole use for that purpose, and this entirely irre- 
spective of the question of good faith, ignorance, or otherwise, on 
the part of a subsequent adopter. So, too, the claim of govern- 
ments to lands, by virtue of priority of discovery ; and in mining 
laws, the right to mining claims founded upon the same principle. 
The same rule is adopted in bestowing rewards for excellence in 
nearly all cases of competition. It is he who is first to reach the 
goal, or he who evinces the highest capacity in any department, 
who carries off the prize. The next competitor, however closely 
he may press the winner, is little recognized. Priority is always 
. compensated to a degree vastly out of proportion to relative excel- 
lence. But if it be conceded that the proposition is true, which 
affirms that inventions are ordinarily made by a number of persons 
simultaneously, it must be remembered that this proposition is only 
alleged to be true under the operation of the patent laws, by which 
an incentive is held out to induce invention, and the prize of a 
patent is offered to him who shall first invent and perfect. Is it 
true that under a system where there are no patents, and no such 
incentive exists as they afford, that a number of persons will be 
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working simultaneously at the same problem, and will reach the 
same result in close proximity in point of time? Is not the com- 
parison to be properly made between the state of affairs as it now 
exists and a condition of things, where the inventor expects no 
control over his invention? If it be the case that three, four, or 
more persons are ordinarily competing for priority, is not that state 
of affairs the product of the patent system? And do not all of the 
competitors strive under the well-understood condition that ‘* they 
that run in a race, run all, but one receiveth the prize?” If this 
be so, can it be justly claimed that the grant of patents deprives 
the country of the free use of what they would have obtained in any 
event in a short time? Is it not rather rational to conclude that 
the competition of numerous investigators, who understand that it 
is to the first, only, that compensation is offered, results in the 
production of a desired object at a period so far in advance of that 
at which it would otherwise have appeared, that the country can 
well afford to pay a handsome premium in royalties for its early 
revelation ? 

-But it is difficult to say that the proposition is well founded, 
which affirms that the same invention is ordinarily hit upon about 
the same time by a number of experimenters. There has been 
much loose and half-understood statement upon this subject. My 
own experience has led me to the conclusion that it is very rarely 
the case that the same invention is simultaneously made by several. 
It is true that there are times when, as has been said, the whole 
atmosphere of thought seems to be quickened by the sense of an 
impending discovery. Itis also true that independent investigators 
sometimes announce their accomplishment of the desired result with 
substantial contemporaneity. But it will be found in most of these 
cases that it is only the result which is the same with the several 
searchers. 

Only in that can the inventions be deemed the same. In the 
aspect in which they are viewed by the patent law they are totally 
distinct and different. While each person has solved the same 
problem, the method adopted and the means employed by each 
have been quite dissimilar; and as results cannot be patented, it 
turns out that each is entitled to claim and hold his own ascertained 
mode, and neither is invested with control over the other, except 
what may naturally result from superiority of one method of treat- 
ment. The notable case of the invention of the electric telegraph 
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will illustrate the correctness of this statement. The scientific 
world was_in the early part of the third decade of this century 
laboring over the problem of electric communication. A hundred 
minds were engaged in studying recognized phenomena, and seek- 
ing to unravel the mystery of conveying intelligible signals to a 
distance. If there ever was a case where, according to the favorite 
statement of the opponents of patents, it might be expected that 
there would be simultaneous and identical inventions, here would 
apparently be an instance. As matter of fact, Prof. Morse in 
America, Prof. Wheatstone in England, and Monsieur Steinheil in 
France, in ignorance of each other’s discoveries, announced the 
solution of the problem at nearly the same time, yet each of their 
inventions was distinct and clearly distinguishable from the other 
in,character. No one of them could, under the principle of patent 
law, already explained, claim the control broadly of the communi- 
cation of signals by electricity. Each was entitled to exclusive 
property only in his own special device, with the right to suppress 
other devices which were substantially equivalent. In comparing 
the contrivances of Morse, Wheatstone, and Steinheil, the Supreme 
Court of the United States said: « 

‘¢ Tt is impossible to examine them, and look at the process, 
machinery, and results of each, so far as the facts are before us, 
without perceiving at once the substantial and essential difference 
between them, and the decided superiority of the one invented by 
Prof. Morse.” 

I am satisfied that the cases of real, complete, and perfect inven- 
tions of the same thing are comparatively rare. It is undoubtedly 
true that nearly every patent case develops in its defence opposing 
claims of rival inventors, and a variety of contesting competitors 
for the honor of the invention. But I think I appeal to the expe- 
rience of the great mass of patent lawyers when I say that, in the 
vast majority of cases the alleged inventions, relied on as defences, 
are abortive and unsuccessful experiments which never did, and, 
probably, never would have culminated in anything of practical 
value. In deciding the celebrated case of Goodyear agst. Day, 
relating to the patent for vulcanized rubber, Judge Grier used these 
memorable words : 

‘¢ When genius and patient perseverance have at length suc- 
ceeded, in spite of sneers and scoffs, in perfecting some valuable 
discovery, how seldom is it followed by reward? Every unsuccess- 
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ful experimenter who did or did not come very near making the 
discovery now claims it. Every one who can invent an improve- 
ment or vary its form claims a right to pirate the original discovery. 
We need not summon Morse, or Blanchard, or Woodworth to 
prove that this is the usual history of every great discovery or 
invention. The present case adds another chapter to this long and 
uniform history. But, notwithstanding the indomitable energy and 
perseverance with which this attempt to invalidate the patent has 
been pursued, the volumes of testimony with which it is oppressed, 
and the great ability with which it has been canvassed in the argu- 
ment, we are of the opinion that the defendant has signally failed 
in the attempt to show that himself or any other person discovered 
or perfected the process of manufacturing vulcanized rubber before 
Goodyear.” 


I am indebted to the able argument of Mr. Storrow, of Boston, 
before the Committee on Patents of the House of Representatives, 
during the consideration of the proposed new patent law in 1878, 
for the following statement, which may, I think, be relied on as 
indicative of the same truth. Mr. Storrow said : 

‘¢ It is said that many inventions are made simultaneously ; that 
different men in different places make the same invention at the 
same time. That is not the fact. Undoubtedly it has happened 
from time to time that several men striving in the same branch hit 
upon substantially the same devices; but the cases are compara- 
tively rare. The best proof of that is, that in not one of the 
industries (the weavers, the hosiers, the shoe trade, the steel works, 
before spoken of by the counsel) will you find any one man at any 
one time inventing a complete thing. If the invention to be made 
was a single distinct thing I could conceive of simultaneous invent- 
ors ; but not when the perfected machine, the thing accomplished, 
is the result of years of work and many inventions. We have 
a way of ascertaining some proof about this from the Patent 
Office. There are filed in the Patent Office 20,000 applications a 
year; and I think I rather understate it in saying that each one of 
the patents contains three claims on an average for three distinct 
things — separate devices. If that be so, there are 60,000 claims 
filed in that office in the course of a year by men who swear that 
they are the original and first inventors thereof. Now, there is a 
process by which if one man overlaps other claimants an ‘ inter- 
ference’ is declared ; and how many out of this large number are 
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put into interference in the course of a year? Last year was the 
highest number, and that was 614.” 


This illustration of Mr. Storrow may be further examined. By 
far the most common case of interference is between employers and 
workmen ; between the man who furnishes the ideas and the man 
who puts the idea into a machine; between the deviser and the 
constructor. 

It frequently happens that when two or more men are engaged 
in aiding each other in perfecting an invention each considers him- 
self the real inventor, and underestimates the services of the others. 
Each applies for a patent for the same device. Often, too, inter- 
ferences are produced by fraudulent attempts of one man to purloin 
the invention of another. 

None of these are cases of independent inventions; and if we 
deduct these large classes, and that other considerable number of 
cases where, in the progress of the contest, it is found that no real 
interference exists ; that the supposed competitors are really invent- 
ors of distinguishable and separate improvements, it will be found 
that instances of rival and contemporaneous claims between really 
independent inventors are among the rarities in the history of 
invention. 

Much more might be said on this important branch of the inquiry, 
but we must pass to another difficulty. 

It is urged, then, that the system of granting patents does not 
in reality ‘‘ promote the progress of science and the useful arts,” 
but that they are really obstructive of industrial improvement. 

If this indictment be a true bill, it is indeed fatal to the upholders 
of the policy of such laws, for it strikes at a principal reason which 
has been alleged for their enactment. 

The obstructiveness of patents is alleged to manifest itself prin- 
cipally in two ways. It is said, first, that the man who originates 
a vital idea, which lies at the basis of any given industry, has it in 
his power to suppress all subsequent improvements, which must, if 
they come into use, be grafted upon his invention. Thus, Howe, 
the inventor of the eye-pointed needle in combination with an 
automatic feed, and who thus laid the foundation of the sewing 
machine art, had it in his power, it is said, to prevent for fourteen 
years the manufacture of improved forms of sewing machines. 

This supposed power, vested in the owners of fundamental 
patents, somewhat impressed me when the subject was first consid- 
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ered. Subsequent thought and experience have, however, dimin- 
ished in my mind the importance of this consideration. 

In the first place, the natural anxiety of manufacturers to supply 
to customers the best form of article in their power tends to coun- 
teract any tendency in the opposite direction. It is always known 
and felt that patent privileges are only of limited duration. The 
period of the expiration of the fundamental patent must be fore- 
seen and provided against. It will not do for a manufacturer to 
follow too rigidly a set form, lest competitors succeed in securing 
improvements which will in the end supplant his business and 
render of no value vast accumulations of capital and machinery. 
Trade demands novelty. Popular taste can only be attracted and 
held by the allurements of variety and improvement. New inven- 
tions are always of more value to a manufacturer of established 
business, in the department to which they relate, than to any one 
else ; and the wish to secure custom by the attractions of improve- 
ments leads to their purchase by prudent manufacturers. 

At all events, under a patent system an invention becomes a 
thing of marketable value, and, as a rule, I believe that improve- 
ments, which can be thus secured, are welcomed and fairly paid for 
by business men. 

I have already adverted to the fact that the majority of inven- 
tions of real value are made by practical workmen under the stim- 
ulus of the requirements of business, and often at the request of 
employers. The hosiery business in England is an instance of this 
state of affairs. It is sometimes cited as an exceptional one, but I 
believe it to be less so than it is thought. It was stated by Mr. 
Storrow before the House Committee already referred to, that ‘ it 
is the practice in that industry for the manufacturers to encourage 
the workmen to make inventions, and the consequence is that the 
inventions which have revolutionized this branch of industry have 
been mostly made by the superintendents and foremen, the skilled 
workmen of the establishment. 

‘¢One of the larger manufacturers is Mr. Mundella, who has 
been in Parliament. Mr. Mundella said he asked one of his men 
who had made a good invention, and who had worked on it a good 
many years, as to what he would have done if he could not have 
got apatent. ‘I should have gone to America pretty quick,’ said 
the workman. Mr. Mundella said he had received the same 
answer from at least fifty men.” 
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It was stated before the same committee, on behalf of the Shoe 
and Leather Association of Boston, that they were willing to adopt 
inventions even when they originated outside of their industry. 

‘¢ The gentlemen we represent,” said their counsel, ‘‘ are not the 
owners of patents; they are not the owners of inventions, but they 
have desired, and do desire, to be just to these men who originated 
these inventions ; and we must admit that they generally have been 
made by persons outside of the business, who had the genius or 
spirit of invention, and they have been adopted by manufacturers 
after being brought to their attention. Now, it is but just and due 
to the inventors, and we desire frankly to acknowledge our great 
indebtedness ; certainly we should not now occupy our present 
position in business were it not for these inventions, and these 
inventions would not exist unless protected by some patent law.” 

But again, if a patent law is properly administered, the owners 
of fundamental patents do not acquire any absolute power to sup- 
press subsequent improvements. 

A patent grants to the inventor the exclusive right to make, use 
and vend the invention, but if this right is infringed, the remedy is 
solely within the control of the courts. The patentee must bring 
his action at law for the damages occasioned by the trespass, or 
proceed in equity for an accounting of profits, and an injunction to 
prevent further infringement. The recovery of either damages or 
profits by the patentee is, however, always limited to such portion 
of the whole loss to his business, or such portion of the whole 
profit realized by the infringer, as may be proved to be due to the 
adoption by the infringer of the patentee’s invention. A patentee 
is not entitled to claim anything that may be realized by an infringer 
from the use of the infringer’s own improvements. 

Hence, so far as the infringer may be compelled to pay for his 
action, he is obliged to pay only the fair value of the property 
which he has appropriated. But he is not in any way accountable 
for the effects of his own beneficial modifications. 

The process of injunction, it is true, might, and perhaps has 
been, used by the courts to suppress valuable improvements; but 
if this be the case, it is an evil of judicial administration under the 
law, and not an evil of the law itself. The too free use of the pro- 
hibitive injunction may be productive of serious prejudice to trade, 
but injunctions may always be regulated with wise discretion. 
They are never a matter of strict right; they are always within the 
control of the equity judge. 
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In Howe v. Morton [1 Fisher, 586], where the patent.of Elias 
Howe for the sewing machine was involved, Judge Sprague adverted 
to this discretionary power of the court. 

‘¢The machines of the defendants,” said he, ‘* are supposed to 
embrace improvements upon Howe’s, which could not be used 
without using the original upon which they are engrafted. These 
improvements may greatly increase the utility of the machine. 
The court will not unnecessarily prohibit a party from using his 
improvements. If the defendants will give security to account and 
pay to the complainant such sum as the court shall decree, injunc- 
tions will not issue.” 

This is a sound and wise policy to be kept in view. It has been 
sometimes forgotten. A proper balance must be preserved between 
the practice which would use judicial process so as to defeat the 
avowed motive of the Constitution and law ‘‘ to promote the prog- 
ress of the useful arts,” and one which would withhold stach just 
and summary protection, as can be fairly afforded, to patentees. 

But, second, it is objected to the practical working of patent 
laws that they are often made the means of annoyance and oppres- 
sion to persons in business. Grievous complaints are made on the 
part of both manufacturers and users of articles, that they are 
subjected to threats and to prosecution, under the patent laws, for 
dealings which they have entered upon innocently, in entire igno- 
rance of the fact that they have been infringing upon a patent. 
Undoubtedly great annoyance of this kind has been endured by the 
business community, and wrongs have been sometimes perpetrated 
under the pretensions of patent rights. The owner of a patent 
may, under our present system, bring suits against innocent cus- 
tomers of an infringing manufacturer, or against individual users 
of patented contrivances, whose separate interests in opposing such 
suits are too trivial to justify a defence. A large part of the outcry 
against patents in this country has been made by people smarting 
from real or imagined injustice of this kind; from the victims of 
claims for infringements of driven wells, or harvesters, or farm 
gates. 

Evils of this kind will, however, in the end correct themselves. 
If the claims of patentees are just, no great wrong is occasioned 
by compelling the user to pay for the value of the advantage he 
receives. If they are unjust, the remedy will be found in the 
wider diffusion of knowledge, and in the growth of that spirit of 
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association for mutual defence which has already corrected many 
of the oppressions exercised upon the many by the few. It was 
wisely remarked in the proceedings in Congress, already quoted 
from, that ‘‘ most of the objections to the patent system resolved 
themselves into ignorance of what the patents are, or what the 
system is. The cases of hardship which you hear of, nine times 
out of ten, are submitted to because the party does not know 
enough to defend himself, or does not know enough to refuse to 
buy a patent which is not worth what he gives for it. If you have 
an excellent machine, and your operative cannot work it success- 
fully, you do not destroy it, you teach him about it, and the remedy 
here is largely to disseminate education on this branch in the com- 
munity, and that is being done very fast.” 

This latter statement it is gratifying to believe is true. Our law 
provides for notification of the existence of all patents by making 
them public records, by publishing weekly their claims as they are 
granted, and by requiring all manufacturers of patented articles to 
give notice of the fact that they are patented, by affixing to them 
a stamp indicating that fact, together with the date of the patent 
relied upon. It is moreover true that it is the growing practice for 
manufacturers not to enter upon any branch of manufacture until 
they have investigated carefully the questions which may arise 
under existing patents, and to keep themselves apprised of the © 
progress of inventions, and of the issue of patents, by having fur- 
nished to them, weekly, by the Patent Office (as it is prepared to 
do at a small cost), copies of all patents relating to their class of 
industry. 

Doubtless, however, there will always be cases of tribute levied 
upon unsuspecting persons by patentees, and ‘ blackmail” will 
sometimes be demanded under pretence of a patent right. Laws 
will be always used by unscrupulous persons in this manner; but 
the fact that they are so used, if they are inherently just and tend 
to promote their object, cannot be urged as a reason for their 
repeal. 

‘*We wani government, though it entails disagreeable taxation 
and abuses in its administration. We must have courts of justice, 
though they sometimes decide wrong.” [Congressional arguments, 
159. ] 

But, again, it is contended that the pursuit of an inventor is one 
-argely of disappointed hopes; that the Patent Office is a vast 
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repository of the records of wasted effort, thought and expecta- 
tion ; that the inventor rarely receives any compensation, owing to 
the expense of legal proceedings; that altogether the balance of 
profit and loss, to an inventor, is, on the average, on the wrong 
side of the account. 

That the hopes of inventors often fail is proverbial. Most of 
them, I believe, over-estimate the importance and probable profit- 
ableness of their own inventions. It is curious to note that the 
very earliest account that we have in the English books of the 
grant of a patent is the story of a supposed discovery, which in 
fact ended in disappointment. It is related in the Parliament 
Rolls of Edward the Third ** that some alchemist pursuaded the 
king that a philosopher’s stone might be made; and the king 
granted a commission to two aldermen and two fryers to inquire 
if it was feasible, who certified that it was; and the king granted 
to the two aldermen a patent of privilege that they and their 
assigns should have the sole making of the philosopher’s stone. 
[Note to Darcy vs. Allen, Moore’s R., 675.] The expectations 
ofthe alchemists and the aldermen were doomed, and so are, 
alas! the hopes of vast numbers of inventors. But it must be 
remembered that many inventions are of small things and only 
call for small returns, and it is yet to be proved that there is a 
greater proportion of total failures among inventors than in other 
departments of business. Not one man in ten succeeds in any of 
the ordinary pursuits of trade. Not one venture in fifty yields 
a return. The law of all development and growth is a law of 
many failures to a single triumph. So itis nature. A thousand 
acorns utterly perish while one perfect oak is grown. A myriad 
‘creatures have had their little day, and died, in the progressive 
development of species. This law of apparent universal waste of 
force in the operations of nature is the riddle of the philosopher. 

The skeptic cites it as a proof of the absence of the all-wise 
and personal government of God. The Christian poet has an- 
swered in the glowing thought that all is not lost that seems to 
die, but that — only, 

‘*So nature, in observance sweet, 
Like Mary, breaks the fragrant spice 


Of treasured life upon His feet, 
Not waste, but, costly sacrifice.” 


In harmony with this thought it is to be observed and con- 
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sidered that failures of inventors are not total failures, and that 
the system which stimulates them to invent, even though for a 
time they produce nothing valuable, is not a useless one. He 
who is induced to commune intently with nature or with art 
learns other lessons than those immediately proposed. The eye 
which is strained to pierce the mist, that shrouds one object, 
catches side views of others. Mental training, sharpened percep- 
tions, clearer understanding of difficulties and their remedies, 
result from setting a motive before the inveutive faculties. 

Though efforts are for a time fruitless, yet the labor is discipli- 
nary. Mr. Chauncey Smith stated before the committee of Con- 
gress, in 1878, an important truth when he said: 

“It is often through failures that men learn how to succeed. 
Watt said it was a great thing to find out what could not be done. 
I have often been astonished at the great amount of scientific and 
technical knowledge possessed by our mechanics, at the acuteness 
of their observations, the activity of their imaginations in fore- 
casting results, and their fertility in expedients and the soundness 
of their judgment in all things pertaining to the properties of 
matter, and the laws and operations of nature. They carefully 
watch for the results of the labors of scientific men in their fields 
of research. They are familiar with what has been achieved in 
those fields, and are diligently laboring to turn their knowledge 
and acquirements to practical account. It is no unusual thing to 
have a common mechanic, explaining some invention of his own, 
refer to the researches and discoveries of such men, for instance, 
as Tyndall and Sir William Thomson. It is to our patent law, 
which has given to such knowledge a practical value in the hands 
of these men, that we are indebted for the possession of the most 
intelligent and skilful body of laboring men in the world—a 
body of men who, having overcome the disadvantages to which 
this country was subjected by its want of capital and cost of 
labor, has placed within our grasp, as I fully believe, a large 
share of the manufacture of the world.” 


But space forbids us to answer in detail other objections to 
patent laws that have been discussed. The expense of patent 
litigation is a notorious evil; but it is an evil of administration 
under the laws, and not a vice in the principle of patents. It 
can, and, I believe, will be, remedied by the introduction of more 
simple and summary forms of procedure. ‘The uncertainty of 
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rules for the recovery of damages for infringement has been 
dwelt upon as a wrong, but it is a fault of detail. The new 
patent law, already proposed to Congress will, I am satisfied, 
after consideration, remove much of the difficulty. 

The complaint that patents raise the price of commodities is 
asserted and reiterated, but is generally untrue. A patent never 
does raise the price of a new thing; for, being new, it had no 
former price. Large numbers of patents are in the line of labor- 
saving machinery, which always diminishes the cost of production, 
and cheapens selling prices. It could be shown, by an examina- 
tion of all our principal industries, that the tendency of patented 
inventions has been, nearly everywhere, to increase the wages of 
the workmen, while it diminishes expense to the consumer. 

Having now considered some of the principal objections to the 
policy of patent laws, it remains to point out some of the advan- 
tages of the system. And first, a patent is not only a stimulus to 
invent, but it is the reward of the publication of the invention. 
The inevitable tendency of the absence of a good patent law is the 
attempted concealment of inventions. 

In Prussia, a very defective system has had that effect. Count 
Bismarck, in his message to the North German Parliament in 1868, 
admitted the practice of secrecy by inventors as *‘a recognized 
fact,” and attempted to argue from it that patents might in Prussia 
be wholly abolished without further detriment. It is said that the 
famous Prussian steel manufacturer, Mr. Krupp, relies upon secrecy 
for the protection of his business. This attempted secrecy is of 
immense detriment both to the public and to inventors — to the 
public, for obvious reasons if the secrecy is effectual. This was 
the case with the invention of silver electro-plating, probably 
practiced by the father of Mr. Bessemer, the steel manufacturer, 
and not rediscovered or practiced until many years afterwards by 
the Elkingtons. To an inventor, because the attempted secrecy 
is rarely effectual. Mr. Bessemer, the son, was asked what he 
would have done in regard to his celebrated steel process if there 
had been no patent law. ‘‘I never would have spent a pound of 
my money or an hour of my time.” 

** Would you not have worked in secret?” 

‘* How could I work in secret an invention requiring a plant 
costing a million, and requiring a great many hundred men to 
run it?” 
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An English manufacturer, who was asked the value of the secret 
practice of invention, said, that he was not sure that a pot of beer 
would disclose any secret process, but he knew that two pots 
would. 

As bearing upon the question of the benefits of patent laws, 
there is to be noted a remarkable correspondence between the 
establishment of patents, the periods of growth in a proper under- 
standing of their nature, and in liberality of treatment to patentees, 
and the times of progress of mechanical and scientific industry. 
The end of the last century and the present one has been the great 
era of mechanical improvement; and it is precisely this period 
that has witnessed the establishment of the patent system. Though 
the patent law of England was placed on a definite footing by the 
statutes of monopolies in 1623, patents were for a long time few 
in number. In the first fifty years hardly as many patents were 
granted, and in the 115 years from 1675 to 1790, the year of our 
first patent act, only 1,684 patents issued, an average of less than 
15 a year. Previous to the time of Lord Eldon in England, about 
the beginning of this century, patentees were still regarded in the 
courts of law rather as creatures of royal bounty, and nearly as 
much subjects of criticism and disfavor as the monopolists’ of 
the Elizabethan age. ‘ Language was sometimes employed by 
judges,” says Mr. Coryton, ‘in the application of the doctrine, 
which would at the present day be considered highly unconstitu- 
tional.” [Coryton on Patents, p. 33; ea parte O’Rielly, 1 Vesey, 
Jr.,119.] . . . ‘A narrow and jealous spirit was suffered to 
prevail in dealing with the results of commercial enterprise and 
manufacturing skill.” . . . ‘The nature of the patentee’s 
privilege drove him frequently into courts of law, and during this 
early period almost constantly to his disadvantage.” 

I remember no case where a patent was sustained by the courts 
prior to the last half of the 18th century. [Dolland’s case, 1766, 
1 Webb, p. C. 43.] 

Even as late as 1785, the patent of Mr. Arkright for his cele- 
brated cotton spinning machinery, one of the greatest gifts to his 
country, was held invalid and cancelled on technical grounds. 

‘*To the patentee alone no margin was conceded for possible 
error. An unapt title to his invention, an ill-judged word in its 
description, an incautious experiment, the least disclosure of his 
secret before letters sealed, and his privileges were at an end. 
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Technical rules framed with other objects, and unsuited to the 
case, were rigorously applied by those who saw in it only the rela- 
tion between the sovereign and the subject, and adjudicated on 
the maxims of the common law, as applicable to royal franchises 
and grants, while the merits of the invention, or its effect on public 
policy, rarely engaged attention.” [Cory. on Patents, p. 48. ] 

But in the end of the century a more liberal spirit began to 
pervade the country. Watt had invented his steam engine in 1763. 
It had been patented in 1769. In 1775, Parliament had extended 
the terni to 24 years, and in 1799 it was sustained by the courts 
[Hornblower v. Boulton, 8 T. R., 95] after a mistrial in 1795 [2 H. 
B., 463]. Mr. Justice Buller, in 1787 [Turner v. Winter, 1 T. R., 
602], stated an opinion which showed the turning of the tide in 
favor of patentees. 

‘‘ Whenever,” said he, ‘‘ it appears that the patentee has made 
a fair disclosure, I have always had a strong bias in his favor.” 

Lord Eldon, in 1800, laid down the doctrine that ‘‘ the patentee 
is a purchaser from the public,” a doctrine, as Baron Alderson said, 
that involved the principle that ‘* patents are to be considered as 
bargains between the inventor and the public, to be judged of on 
the principles of good faith, as are all other bargains.” 

This development of a true appreciation of the rights of inventors 
was not‘a mere change of sentiment, but followed upon a better 
understanding of the nature of trade, and of the proper province 
of laws in relation to it. As early as 1767, the rising spirit of 
intelligence had shown itself in the House of Commons in a reso- 
lution against the old laws relating to forestallers and engrossers, 
which had so long formed a part of the English system. 

While these forms of interference with trade were abolished, the 
policy of granting patents was approved and enforced. 

The announcement of the decisions in the last decade of the 
century was felt in the growth of inventions. From 1790 to 1800, 
the average number of patents rose to 70 a year; from 1800 to 
1815 they averaged 100. In 1830 they were 150. In 1840 nearly 
600; in 1852-3, the first year of the patent law amendment act, 
2,420. The present number is about 3,500. 

All will recognize these periods of increase as contemporaneous 
with industrial progress. The present century has produced more 
than all other centuries of English history put together. Trade and 
the facilities of trade have increased in the last fifty years more 
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than in all the history of the world besides; and this amelioriation 
has been by means of and because of patented inventions. The 
spinning frame, the power loom, the steamboat, the locomotive, 
the improved printing press, the Bessemer steel process, and 
numerous others, attest the close relation of patents. 

Simultaneously with the new tone of feeling in England came 
the establishment of the patent system in the United States and . 
in France. In France it was born with the spirit of freedom. It 
was the decree of the French National Assembly of 1791, that, 
‘* not to regard a discovery in industry as the property of the dis- 
coverer, would be to attack the rights of men in their essence.” 
[Coryton, p. 37.] 

Our industrial progress has been developed pari passu with the 
increase of patents and the liberality of their treatment. The 
notable inventions that America has produced during the present 
century are familiar to all. I need hardly mention Whitney’s 
cotton gin, Woodworth’s planer, Blanchard’s machine for turn- 
ing irregular forms, Howe’s, Wilson’s, and Batchelder’s sewing 
machines, Morse’s telegraph, Goodyear’s vulcanized rubber, 
McCormack’s mowers and reapers, Simpson’s submarine cable, 
Edison’s duplex and quadruplex telegraphs, Colt’s revolvers, Hoe’s 
printing press, steam pumps, paper bag machinery, nail and pin 
machines, and all the countless appliances which minister to 
modern life. 

The decades of inventive activity have been marked by a parallel 
increase in the number of patents. Prior to 1836, we had granted 
only about 10,000 patents; since then, upwards of 200,000; and 
it will be seen, on examining statistics, that the material growth 
of the country has been largely proportioned to the increase of 
inventions. I have not space to state figures, but some exceed- 
ingly interesting ones were placed before the Congressional Com- 
mittee of 1878. Now, what does the fact that our manufacturers 
increase with the number of patents show? It would be a narrow 
view to contend that the patent system has been the cause of all 
of our material progress. There has been abroad within the 
present century a widespread spirit of activity, which the learned 
German historian, Von Ranke, calls the Genius of the West — 
‘the spirit which converts nations into disciplined armies, which 
makes roads, constructs canals, appropriates the seas, covering 
them with ships, colonizes distant continents, explores the arcana 
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of nature, occupies all the domains of knowledge, and renews them 
with ever added achievement.” 

But it may be, at least, contended that the statistics show that 
patent systems are in accordance with this spirit of achievement ; 
that our manufacturers are using newly invented contrivances, not 
depending upon old methods, however approved they may have 
been ; that inventors find it profitable to invent, and that there is 
a demand for the exercise of their talents, 2nd a market for their 
intellectual products ; and this, notwithstanding all that is said of 
the fact that inventors are poor and ill paid, and are ordinarily 
cheated of their emoluments. 

Patents and trade go hand in hand. Take away the motive of 
invention and you destroy an important ally of improvement. It 
is said that inventors always will invent; that inventions come 
when they are needed, and common phrase makes them to be, as 
it were, automatically evolved out of the necessities of business. 
Inventions do not come merely because they are needed, but 
because they are needed and will be paid for, and it is only by 
making them property, and protecting them as preperty, that they 
are worth purchase. They are influenced, like other things, by 
the law of supply and demand; but the law of supply and demand 
does not operate where there is no inducement to supply, and no 
payment accompanies the demand. Demand must come with 
purse in hand, or supply does not respond. The patent system is 
based upon this fundamental law of political economy. Inventions 
do not come when and merely because they are called for, as by 
the stroke of a magician’s wand. Long years must perhaps be 
spent in study and costly experiment. A premium was offered 
for a steam engine by Charles II., but Watt only produced one 
under George the Third. A steam plow has been a desideratum 
for a generation, but the demand has not yet produced the supply. 

Now, in closing, let me note that the longer we have experience 
with the patent system, the stronger are the hands of its advocates. 
There was a period when it became the fashion in high quarters 
to look askance at patent laws. In 1865, when the Royal Com- 
mission reported onthe subject of patents, Lord Stanley, the 
chairman, said: 

‘*The House ought, first, to have an opportunity fairly and 
deliberately of deciding upon the larger question which had not 
been submitted to the Patent Law Commission, viz., whether it 
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was expedient that patents for invention should continue to be 
a part of the law.” 

In 1868, in debate he said ‘‘ he was convinced that the patent 
laws did more harm than good, and, if called to say aye or no as 
to their continuance, he should certainly give his vote against 
them.” Yet to-day the papers report that the English Government 
is considering whether it will not lengthen the term of all patents 
to 21 years. 

In December, 1868, Prince, then Count Bismarck, in a message 
to the North German Parliament, strongly indicated that it was the 
opinion of the Royal Prussian Government that the patent system 
should be completely abolished; but the German Empire has, 
within the last year, passed a comprehensive and efficient patent 
law, based in part on the English practice, and in part upon our 
own. 

In 1868, before the Glasgow Chamber of Commerce, it was 
solemnly urged that patent laws ‘‘ give a factitious impulse to the 
inventive faculty, destroy the natural equilibrium of capacities, and 
foster a scheming fanciful turn of mind at the expense of thorough- 
ness and of patient working out of sound ideas.” ‘‘* This result,” 
it was then said, ‘‘has actually occurred in the United States, 
where the factitious value attached to invention has tended to pro- 
duce an almost total sacrifice of solid workmanship, and a flimsy 
ingenuity.” 

In 1876, however, Sir William Thomson, President of the Mathe- 
matical and Physical section of the British Association, in reporting 
upon our Centennial Exhibition, said : — 

‘¢If Europe does not amend its patent laws, America will 
speedily become the nursery of useful inventions for the world.” 

Mr. Hulse, the English judge of textiles, at the Centennial, 
reported to Parliament : — 

** As regards the extent of invention and ingenuity, the United 
States were far ahead of other nations. Ido not remember any 
exhibitor who had not features of novelty and ingenuity to claim in 
the machines he exhibited. The extraordinary extent of ingenuity 
and invention existing in the United States, and manifested 
throughout the Exhibition, I attribute to the natural aptitude of 
the people, fostered and stimulated by an admirable patent law 
system.” 

And again: ‘‘One cannot fail to notice the great fertility of 
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invention displayed in America, and the eacellent workmanship 
obtained by the joint effect of their tools, machinery, and skilled 
workmen. . . . The American patent law must be admitted 
to be most successful, and the beneficence of its working was 
very amply illustrated throughout the American section of the 
Exhibition.” 

For many years the opponents of patent laws have cited Switzer- 
land as a prosperous state without a patent system, but which 
freely availed itself of the inventions of the world. Its artisans 
were said to need no stimulus to invent other than the ordinary 
competitions of trade; and its freedom from patent monopolies 
was to them an oasis in European legislation. 

But in 1876, our universal Exhibition opened the eyes of the 
Swiss themselves to the benefits of patents. Mr. Edward Bally, 
one of the Swiss Commissioners and himself a large manufacturer, 
addressed a paper to his co-patriots, in which he said : 

‘* We must introduce the patent system. All our production is 
more or less a simple copy. The inventor has no profit to expect 
from his invention, no matter how useful it may be. It is evident 
this absolute want of protection will never awaken in a people the 
spirit of invention, but on the contrary, accustoms them to copy, 
more and more, that which belongs to their neighbors, and that is 
not to the honor of the country. The want of protection for new 
inventions is a disadvantage to us. The State ought not to hesi- 
tate to add to its resources this new resource; but at the same 
time, we must remember that an invention is valuable in pro- 
portion to the facility with which it can be made available. And 
so it is essential that the grant of patents be accessible to invent- 
ors of the most moderate fortunes. America has shown us how, 
in a few years, a people in the midst of circumstances often em- 
barrassing can merit by its activity, its spirit of enterprise, and 
its perseverance, the respect and admiration of the whole world, 
and acquire in many respects an incontestable superiority. May 
our sister Republic serve as our model in this.” 

Do not, therefore, the teachings of experience pronounce the 
policy which has created, upheld, and liberalized patent laws, on 
the whole, a just and a sound one—a policy which ought not to 
be abandoned, but one which should be enforced by the more 
general diffusion of an understanding of their meaning and scope, 
and by the simplification of practice and remedies relating to 
them ? 
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**T have seen,” says Mr. John Stuart Mill, ‘‘ with real alarm, 
several recent attempts, in quarters carrying some authority, to 
impugn the principle of patents altogether — attempts which, if 
practically successful, would enthrone free stealing under the 
prostituted name of free trade, and make the men of brains, still 
more than at present, the needy retainers and dependents of the 
men of money bags.” 


THE SEWERAGE OF THE SMALLER TOWNS. 
AN ADDRESS BY GEORGE E. WARING, JR. 
(Read Thursday, September 11, 1879.) 


I propose to consider the subject of the sanitary drainage of the 
smaller towns, which, whether they have city charters or not, are, 
in their physical characteristics, more like villages than like the 
larger cities. 

It seems to me that the difference of conditions between large 
and small towns, so far as relates to the removal of their waste 
matters, has not been sufficiently considered in arranging plans for 
their drainage ; our best drainage engineers have gained their expe- 
rience and have formulated their practice in connection with works 
in large, populous and prosperous towns, where much of the area 
is covered with buildings and with pavements, where the frontage 
of private property is short, and where the cost of extensive works 
may easily be borne. When such engineers are appealed to to 
furnish plans for the sewerage of the smaller places now under 
consideration, they quite naturally apply to the work the skill, 
experience and judgment which they have acquired in their larger 
practice. As a result, the projects for the sewerage of these coun- 
try towns are either not carried out because of the great expense 
that the work would entail, or, among other disadvantages, they 
are carried out at a cost which leads to the long-continued embar- 
rassment of the community. 

All things considered, it is safe to say that the question of the 
cost of these sewerage operations is hardly less important than that 
of their sanitary efficiency. It is extremely important, not only 
that the work be well and properly done, but also that it be done in 
such a manner as to interfere as little as possible with the financial 
prosperity of the community. Inordinate outlay in one direction 
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implies restricted outlay in others. Sewers which are so costly as 
to embarrass the municipal government entail a restriction of neces- 
sary expenses in other directions which have a more or less direct 
influence upon other aspects of the sanitary question. 

In order to judge what is the best course to be pursued in arrang- 
ing for the drainage of a town of limited population, limited wealth 
and relatively large area, it is important to consider carefully the 
different offices which sewers are intended to perform, and the rela- 
tive importance of these offices. 

Public drainage works generally have for their object the removal 
of storm-water, of excessive soil-moisture, and other foul liquid 
wastes proceeding from private houses and from factories, slaughter- 
houses, etc. It is no part of my present purpose to discuss the 
question as to the relations of these different elements of work in 
a large city. In considering the case of a small town, their relative 
importance covers the very basis of all our calculations. Certainly, 
no town, with wide, unpaved streets, with considerable land about 
most of its houses, and with a population of limited wealth, would 
think of constructing an expensive system of large sewers for the 
sake of getting rid of the storm-water which falls upon its surface. 
Such storm-water often produces inconvenience, and on rare occa- 
sions it does damage to public and private property ; but, so far as 
my observation goes, there is not a small town in the country 
where this inconvenience might not be avoided, and this occasional 
injury remedied, for very much less than the interest upon the 
original cost of a comprehensive system of large sewers. 

Large sewers which are made of brick, or of pipes with imper- 
fectly cemented joints, serve an excellent office as a means for the 
outlet of soil-moisture. That i, they make excellent under- 
drains. Occasionally, but not always, while they serve as under- 
drains in wet weather, they leak out contaminating sewage into the 
soil in dry weather. Considered with reference to their action in 
removing soil-moisture, they are extremely costly. The work 
which they perform in this way might be secured for an infinitely 
smaller outlay by an independent system of soil-drains. Then, 
too, in many cases, if not in the majority of cases, the soil is nat- 
urally of such a character as to render their action in this regard 
unnecessary In these instances the constant effect of their porosity 
or leakage would be an injurious one. 

Of the three offices of a system of sewers, the removal of domes- 
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tic and manufacturing waste is not only by far the most important 
consideration, but it is, in many small communities, the only one 
which is worthy of a moment’s consideration. A town of twenty 
thousand inhabitants does not contemplate the} construction of a 
system of sewers to get rid of its rain-water or to get rid of its soil- 
water, but because it finds itself harassed on every side by the 
accumulation of foul organic matters, whose decomposition pro- 
duces an immediately deleterious effect upon the health of the pop- 
ulation, and a shameful and annoying nuisance. I shall assume, 
for the purposes of this discussion, that this latter consideration is 
the only one which need enter into the argument; that it is simply 
a question of removing household waste, the outflow of factories, 
chemical works, dye-houses, etc., and all other liquid or semi-liquid 
matters of which the organic constituents may undergo offensive 
and dangerous decomposition if retained within the limits of the 
town, — and a question of the efficiency and economy of doing this 
by the use of large sewers or of small sewers. 

In my studies and observations on this subject I have been very 
slow to withdraw from the conviction, universal some years ago, 
and still adhered to by many among the more experienced men of 
the profession, that the most efficient drainage of a town is to be 
secured by the use of sewers constructed and arranged to receive 
all or nearly all of the rainfall. While I do not, even now, alto- 
gether abandon this conviction with reference to large cities, I 
believe that I have sound reasons for the faith to which I have 
slowly come, that in the case of the smaller towns the separate 
removal of the foul drainage only is as much better than the former 
practice as it is cheaper. I will take, as an illustration of my 
meaning, the case of a town in New England with a population of 
about twenty thousand, for which a plan has recently been prepared 
that contemplates the admission of storm-water to the sewers. The 
arguments used by the engineer in his report to the authorities are 
based upon a comprehensive review of the best that has been writ- 
ten on that side of the subject. His smaller branch sewers, even 
those extending into short streets with very few houses, are twelve 
inches in diameter. The collecting sewers are considerably larger, 
and the main outlet, which is of great length, is more than five feet 
in diameter. It is not necessary to consider in this connection the 
utility and importance of the larger sewers, but the arguments concern- 
ing the twelve-inch pipes are instructive. With reference to the 
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cleansing capacity of the flow and the calculations of grade and size, 
we are repeatedly told that the assumed velocity, upon which thorough 
flushing must depend, is based upon an amount of discharge that 
will cause the sewer to run half full. The rate given is three feet 
per second. Now a twelve-inch sewer, running half full and having 
a fall of one in three hundred (needed for a velocity of three feet 
per second), would discharge nearly half a million gallons per day. 
I assume that the outflow of the average of houses in such towns 
does not exceed thirty-three and one-third gallons per day per head 
of population. It would therefore require a population of about 
sixteen thousand to fill a sewer of this size, and lying on this 
inclination, half full, supposing the flow to be uniform day and 
night. If we assume that one-quarter of the daily flow is dis- 
charged in three hours, — between eight and eleven in the morning, 
— the sewage of about eight thousand persons would fill the sewer 
half full at least once a day, and this would suffice for flushing pur- 
poses. Eight thousand persons would probably occupy over six- 
teen hundred houses, and, theoretically, it would require this 
number of houses to furnish sewage enough to keep the twelve-inch 
pipe in good condition. As in the case in hand, there is probably 
no instance where a population of five hundred is to be served by a 
twelve-inch pipe, we must assume that it was contemplated to 
depend entirely upon the rainfall to keep the sewers properly 
flushed. Did rain fall in sufficient quantity and at sufficiently fre- 
quent intervals to secure this result, this part of the difficulty would 
be overcome. But often many weeks elapse during which no 
storm-water whatever erters the sewers. This is, too, generally at 
the season when decomposition is the most active, and when its 
effect upon the atmosph: re is the most injurious. 

It is very well understood that sewage matters, if removed within 
twelve or even twenty-four hours after production, generate little, if 
any, injurious gas, and that if they lie longer than this they become 
increasingly dangerous and offensive. Therefore, in the present 
example, the sewers being all of a size which the household flow is 
by no means adequate to cleanse, and the rain-water cleansing 
being very intermittent, we should have, practically, throughout 
the whole year, an accumulation of decomposing organic matter 
within the sewers, which every consideration should lead us to 
avoid. 

Furthermore, the admission of surface-water from ill-kept or 
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from unpaved streets results in the carrying into the sewers of 
heavy earthy matters which the ordinary flow is incapable of mov- 
ing forward to the outlet, and these are largely intermixed with 
horse-droppings and with other organic matters, which, so far as 
they remain within the sewers, cannot fail to be subject to the 
gravest objection. Whether or not the difficulty increases as we 
pass from the smaller sewers to the larger ones will depend very 
much upon the gradient or inclination of these latter. If they are 
steep enough for an active current, most of the foul substances 
which they receive may be carried forward to the outlet though the 
flow may be only a few inches in depth. If, as is very often the 
case, the land through which they pass is nearly level, and their 
gradient is very slight, they accumulate rubbish more and more 
until it becomes necessary to cleanse them by hand or by the use of 
mechanical appliances.. During the whole time that this foul mat- 
ter lies in the branch sewer or in the main it is necessarily undergo- 
ing decomposition. It is producing the condition which has given 
to ordinary city sewers the frequent appellation of ‘‘ elongated cess- 
pools.” I believe that this condition is inevitably inherent in the 
character of all large sewers which are not furnished with such 
means of thorough flushing as will be adequate to sweep them 
entirely clean, from end to end, —and at intervals not longer than 
twenty-four hours, —of all earthy or organic matters which may 
have gained access to them. I believe that such sewers as are ordi- 
narily used in large cities are, for reasons stated, extremely objec- 
tionable, and that they can be made satisfactory only by the general 
introduction of the most copious flushing appliances,—with a com- 
pleteness which has never been adopted, and which probably has 
never been contemplated, in this country. 

I believe that for the smaller towns, such as we are now con- 
sidering, storm-water sewers are not only inadequate to the work 
for which they are designed, but are absolutely injurious, — to 
such a degree that it sometimes becomes a serious question 
whether they do not do more harm than good. In other words, I 
believe, not only that these large unflushed sewers, when applied 
to the uses of scattered communities, are extravagant in cost, but 
that the injury which they are capable of working may far outweigh 
any advantage that they may secure. They remove, without injury 
to public and private works, the water of heavy rains, and so they 
do good. But, on the other hand, they do not remove, they only 
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conceal from sight and store up in a most dangerous condition, foul 
matters, which had much better be left to decompose on the surface 
of the ground in full exposure to sun and air. Better the absolute 
stink of dirty streets than the dangerous gases arising from unventi- 
lated accumulations of rotting filth. 

So far as the removal of storm-water is concerned, nothing more 
need be said in this connection than has already been said, namely, 
that it costs more than it comes to. I know of no instance, even 
when the grades are steep and the soil subject to wash, where the 
injury done by the heaviest storms bears any proportion to the 
interest on the cost of such gigantic engineering works. 

Regarding these large sewers as out of the question for our pur- 
pose, I venture now to suggest what seems to me ‘a satisfactory 
substitute for them. I begin with the idea that the most costly 
and the most dangerous scavenger that a city can employ is the 
rain that falls upon the surface of its streets. Under proper munici- 
pal control the organic matter deposited in the streets may easily 
be confined almost entirely to the droppings of horses, and this 
material has a value which will go a long way towards paying the 
cost of its immediate collection and removal. Even were this not 
the case, the necessity for performing such work regularly and 
systematically, with a view to the preservation of the purity of the 
atmosphere of the town, needs no argument. 

There are exceptional cases, where the surface flow of the streets, 
accumulating in valleys, may require some special means for its 
removal. But even here it will often be cheapest and safest to 
arrange the surface conformation and the pavement of the necessary 
street surfaces so as to secure its removal above ground. It may 
occasionally be necessary to construct underground sewers for its 
secure discharge. These exceptional cases do not, of course, affect 
the main argument. So far as the sewers themselves are concerned, 
which it is proposed to furnish to a town of the class under con- 
sideration, we have only the sanitary question to regard. Our aim 
should be to collect all foul outflow from private houses and other 
establishments, in the most direct and immediate way, and to carry 
it, within the shortest time possible, to its final point of disposal 
beyond the limits of the town. The sewers should be adjusted to 
this work, and to no other; and every pipe of the whole system 
should be swept entirely clean, at least once a day, leaving nothing 
to decompose and contaminate the confined atmosphere within it, 
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except such matters as may attach themselves, as slime, to the 
walls of the pipes; and the amount even of this sliming should be 
as much as possible reduced. 

These ends are to be secured by making absolutely tight sewers 
of a size proportionate to the service which they are to perform ; 
by giving these, so far as practicable, a uniform descent; by gath- 
ering the branch sewers into collecting drains, and mains which are 
only large enough for the purpose, and by carrying the outlet of 
the whole system to a suitable point of discharge. There should 
be nowhere in the whole course of any one of the drains an oppor- 
tunity for halting and decomposing by the way; no depression 
where the flow may at any time slacken, to deposit silt and gradu- 
ally form a hardened accumulation, lessening the capacity and 
injuring the channel of the drain. 

Those who have not considered the subject have little idea of the 
discharging capacity of small pipes. The following calculation is 
suggestive. A pipe six inches in diameter, having an inclination 
of four inches in one hundred feet (a fall of one to three hundred, ) 
has a capacity of discharge of nearly two hundred gallons per 
minute, or twelve thousand gallons per hour; or between eight and 
eleven in the morning of thirty-six thousand gallons. If one-fourth 
of the daily flow is discharged in these three hours, then the daily 
capacity of this sewer would be one hundred and forty-four 
thousand gallons. Suppose, now, that each household numbers 
five persons, and that the consumption of water or the amount of 
outflow is thirty-three and one-third gallons per head per day. Sup- 
pose, too, that the sewer is to run at no time more than half full, 
a six-inch sewer on such a grade would then serve for the drainage 
of over four hundred houses. Allowing a width of only twenty-five 
feet for each house-lot, this six-inch sewer would suffice for a street 
nearly half a mile long, built up on both sides. 

It has been amply shown by experience that the sectional area 
of a drain which receives numerous branches need not be increased 
in proportion to the combined capacity of those branches, for the 
reason that additions to the stream, if introduced at proper curves, 
add to the velocity of the flow, and increase the discharging 
capacity. A computation of the capacity of collecting and main 
drains needed to discharge the outflow of a number of six-inch 
drains, conditioned as I have described, would show very much 
smaller sizes than would generally be supposed. 
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Until recently, the objection has existed to the adoption of so 
small a size as six inches diameter, that it was found necessary in 
order to remove the accumulation of deposit at the upper ends of 
sewers, where the flow is slight, to adopt some system for hand- 
cleansing ; and this cannot well be done in a six-inch sewer. More 
recently the adaptation to the flushing of sewers of the automatic 
siphon-tank of Rogers Field, of London, has so far removed this 
objection as to reduce the risk of obstruction to insignificance. 
Sewers of this size should receive no inlet from any source more 
than four inches in diameter, and this should be the extreme limit 
of size of all connecting drains throughout their whole length. 
Any solid matter which could find its way through a four-inch 
drain would surely be swept on by a copious flow through a six- 
inch sewer. 

The use of the Field flush-tank promises to lead to some radical 
modifications of sewerage practice. Briefly described, this tank is a 
vessel of any desired capacity, placed at the head of a drain or any- 
where in its course, and receiving the outflow of several houses, or, 
better, where a small contribution from the public water-supply can 
be secured, receiving pure water. When it becomes filled, its sta- 
tionary, automatic siphon comes into action and discharges its 
whole contents with great rapidity, producing a flow adequate to 
the thorough cleansing of the drain or sewer into which it dis- 
charges. The tank being discharged, air is admitted to the siphon, 
and it remains inoperative until its reservoir is again filled, when a 
second discharge takes place. If properly protected against the 
admission of grease and coarse matters, this tank needs little, if 
any, attention. It is always on duty, retaining all that comes to 
it until full, and then discharging its contents with a cleansing flow. 
The contributions to it may be copious or slight, without affecting 
the regularity and promptness of its action. 

Iam not prepared to say that with the aid of the flush-tank it 
will be safe to do entirely without man-holes to give access to the 
sewers, but I believe (and I have some experience upon which to 
found my. belief) that it will be safe entirely to avoid these expen- 
sive appliances; or, at least, to place them only at such long 
intervals as may be necessary to supply air for the ventilation of 
the sewer. 

Aside from its sanitary advantage, the use of this small size of 
sewer will be very much cheaper than that of the large sizes now 
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employed. I regardthe economy, however, as less important than 
the cleanliness and rapid delivery which the smaller size must 
secure. Not the least of its benefits is to be sought in the more 
thorough ventilation which even limited ventilating appliances 
would effect in a small pipe than in a large one, for the reason that 
the amount of air to be discharged is very much less; that the 
rapidity of movement of an equal quantity of air is much greater ; 
that the air-space above the flowing stream is subject to a much 
greater fluctuation in proportion to its volume; and that from its 
smaller volume it is more susceptible to the impulse of differences 
of temperature in the water flowing through the drain, and of 
friction. 

The adoption of small and cleanly flushed sewers, furthermore, 
is of importance in the case of sewers which deliver into harbors or 
into rivers. It is an-accepted standard of extremely foul sewage 
that it kills or drives away the fish which existed before the waters 
were contaminated. Such contamination is due, not to the intro- 
duction of organic matter, but to the introduction of organic matter 
in an advanced stage of decomposition. Leaving out of the account 
the effect of the outflow of chemical works, etc., recent sewage, — 
the feces and kitchen waste of dwelling houses, etc., — so far from 
being injurious to fishes, is welcome food for them, and all who 
have watched the outlets of house drains into streams of water must 
have noticed the avidity with which all their solid contents are 
devoured. We are not now considering how this would affect the 
value of the fish for human food; but even on this point, if we 
recall the diet of the barn-yard fowl, we need not be too severe in 
our condemnation. It is undoubtedly true, that if the whole of the 
organic wastes of the town could be delivered into a stream within 
twelve hours of the time of its production, the fishes of that stream 
would become its complete and efficient scavengers. Not relying, 
however, upon this means of disposing of town sewage, we have to 
consider the whole question from an engineering point of view. 

The investigations made years ago in many of the larger towns 
of England where water-closets are used, as compared with those 
where water-closets are not used, showed, chemically, very little 
difference in impurity. This has long been taken as an argument 
for paying the same regard to street waste that we do to house- 
hold waste. But this conclusion implies a condition which is never 
admissible in any well-regulated town ; that is, that the street shall 
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be allowed to become as offensive as the water-closets. What I 
desire to impress upon your minds is the obvious fact that, in one 
way or another, the surface of the streets should be kept absolutely 
clean, and I would ask you to consider favorably my opinion that 
they may be much better cleaned by other means than by washing 
their dirt into elongated cesspools underneath them, and allowing 
it there to remain and decompose, to our great injury. 

The street dirt and storm-water being set aside, we get rid of the 
chief engineering difficulty of the whole problem of disposal, which 
is a great variation in the volume of the sewage. The outflow of 
private houses, hotels, factories, etc., is pretty nearly uniform in 
its quantity. It varies but little from day to day, and scarcely at 
all from week to week. If, on the other hand, we attempt to admit 
floods of rain-water into our system of sewers, the volume is subject 
to fluctuations so enormous as to upset all our calculations. Ordi- 
narily the flow will be far too little properly to employ the works 
which we have prepared to deal with it; at other times these will 
be taxed to their utmost, and whether our means of disposal be 
agricultural or chemical, we are sure to have too great a volume at 
times, and a relatively insignificant quantity as a rule. The im- 
portance of this branch of the subject when sewage is delivered into 
water-courses is trifling, but the time is coming, and in some places 
it has come already, when the rights and requirements of our 
neighbors further down stream must be respected to the extent of 
purifying our sewage before we deliver it into water which flows to 
them. 

These troublesome fluctuations in the quantity of the sewage 
being eliminated from our problem, it is a very simple matter to 
make provision for chemical or agricultural treatment in such a 
way as to prepare for the gradual increase of outflow which will 
accompany an increase of population. The quantity with which we 
have to deal being a fixed one, it becomes a simple matter to adjust 
our works to the duty to be performed. It will then be easy to 
manage the question of river pollution, and we shall have saved 
enormously in the cost of construction. For example, in the village 
of Lenox, in Massachusetts, it was found that the only stream to 
which the sewage could be carried was the Housatonic river, some 
miles distant, over a difficult country. To lay an outlet sewer to 
the Housatonic would cost much more than the whole fund avail- 
able for drainage purposes. Storm-water being excluded from the 
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sewers, it became easy, with the help of the flush-tank, to establish 
a system of subsoil irrigation in a field near the town, and the whole 
work was completed in a satisfactory manner for less than the 
expenditure that had been contemplated. It has been working 
steadily and regularly and well since its construction, several years 
ago. 

At the Reformatory Prison for Women, near South Framingham, 
Massachusetts, the delivery of sewage was into a stream which 
found its way into the water supply of the city of Boston. The 
daily outflow is between twenty-five thousand and thirty thousand 
gallons. There was no means by which this could be carried to an 
unobjectionable river outlet without an inordinately large outlay. 
Had the amount of sewage to be treated been subject to such varia- 
tions as occur in towns where rain-fall is admitted to the sewers, 
this would have been the only recourse. The quantity being prac- 
tically uniform, it was easy and economical to establish a system of 
sub-irrigation disposal upon the limited grounds of the establishment, 
in such a way as to overcome every objection. 

While on this question of sewage disposal, it may be well to de- 
scribe briefly the sub-irrigation process which is now promising such 
good results. The principle upon which it works is this: All soil 
has a very considerable power to extract and withhold organic 
impurities from water which passes through it. That is, all soils in 
their fresh condition are good filters, more or less good according 
to their composition and drainage. If a foul stream flows con- 
stantly through any soil, the accumulation of organic matter clogs 
it, obstructs its action as a filter, and makes it increasingly foul. 
The great purifier of all filters is the oxygen of atmospheric air. 
A mass of earth, which would become foul under an uninterrupted 
addition of organic matter, will become entirely purified by oxida- 
tion, if the same quantity of impurity be added in a short time, 
if it be spread over a wide surface, and if it be left for a sufficient 
time subject to the oxidizing process. 

In the sub-irrigation system, as applied in practice, the outflow 
of the sewer or drain is caught in a Field flush-tank, and held there 
until the tank is filled. It then discharges itself into common agri- 
cultural drain-tiles laid only ten or twelve inches below the surface 
of the ground and having open joints. The discharge flows on 
through the various ramifications of the system of drains, leaking 
away at every joint, until the whole discharge from the tank has 
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settled into the ground and has more or less saturated it. The 
water of the liquid settles down by its own weight to the drains or 
into the porous earth below, leaving its impurities attached to the 
surfaces of the interior particles of the earth. As the water of 
saturation settles away, fresh air enters the soil, and the oxygen 
sets up that slow combustion of organic matter which is its great 
purifying office the world over. In due time the earth has become 
purified, the flush-tank has again filled itself, and a fresh volume of 
sewage is delivered into the drains. This description is hardly 
more simple than is the process itself; and it must seem absurd to 
those who are not familiar with it, to suppose that it is capable of 
dealing with the troublesome problem of the purification of sewage 
of atown. I have come to believe that its capacity is almost unlim- 
ited, and I am sure that for those towns which may properly be 
called ‘‘village-cities,” it offers almost universal relief. 

The use of agricultural drains in this way was the invention of 
the Rev. Henry Moule, the originator of the earth-closet. The 
value of an intermittent discharge in the application of sewage to 
the soil is the suggestion of Dr. Frankland. The combination of 
the two was the natural outgrowth of observation and ingenuity. I 
believe that the system was first introduced in this country in a syste- 
matic manner, in the grounds about my own house at Newport, in 
1870. It has gradually worked its way, as experience has indica- 
ted its capabilities, until, in 1876, I did not hesitate to apply it for 
the whole sewage of Lenox; and it is now accepted, I believe, by 
all who have given attention to it, as being entirely reliable, eco- 
nomical and efficient. 

We must not forget the very important question of the ventilation 
of public sewers, which it seems to me is less adequately treated 
than any other branch of the work to which attention has been 
given. Concerning the large sewers of cities, opinions vary, and 
there is no occasion for me to express my own here, further than to 
say that I regard what are called ‘‘ perforated” man-hole covers as 
an ineffective attempt to carry out the system of man-hole ventila- 
tion which is so much and so justly commended. Nothing less 
than a coarse iron grating, whose spaces are at least equal to its 
solids, will answer the purpose. 

Much reflection on the subject has convinced me that, were it 
possible to enforce the regulation, no means of sewer ventilation 
can be nearly so effective as that of connecting every house-drain 
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which joins it, without the intervention of a trap anywhere in its 
course, with an open soil-pipe, reaching above the roof of the house. 
To be efficient this system must be compulsory and universal. If 
the authorities of a town have the right to assess private property 
for the construction of sewers, and to establish the conditions 
under which private persons may connect with them, they surely 
have the right to make it one of those conditions that this open 
ventilation shall be given, and to impose as severe penalties as may 
be necessary to protect itself against any interference with the 
ventilating action of each connection. 

Could this system be carried out in connection with the small 
sewers which I have described, we should have a small volume of 
air contaminated only by the decomposition of the slight sliming of 
the walls of the sewers in open connection with the atmosphere at 
the outlet or outlets, and at the occasional man-holes, and through 
a tall and somewhat heated soil-pipe in every house along its course, 
connected in such a manner as to secure a constant and efficient 
change of the atmosphere of the whole system of sewers and con- 
nections. 

In judging of the advisability of this system we must dismiss from 
our minds the sort of air with which we are familiar as escaping 
from the limited vent-holes of the foul public sewers common in our 
cities. The sewers which I am now recommending will at no time 
contain organic matter in an advanced stage of decomposition. 
They will contain at no point any accumulation of solid matter. 
They will be frequently flushed to the height at which their current 
may deposit a slimy coating, and they will be constantly swept by a 
movement of fresh air supplying oxygen for completing an immedi- 
ate decomposition, rendering putrefaction and fermentation impos- 
sible, and diluting and removing, as fast as it is formed, the slight 
amount of resulting gas. They will not be sweet. Their contained 
atmosphere will not be fit to be admitted into a living-room ; but 
they will be so infinitely less foul than the common sewer of the 
present day that there will be no objection to discharging their air 
above the roofs of our houses. I venture the opinion that within 
ten years this system of sewerage and sewer ventilation, or its 
equivalent, will be universally accepted as the best, at least for our 
smaller and more sparsely built towns. 

I have still a word to say concerning the removal of soil-moisture, 
and the thorough under-drainage of the sites of our towns. I fully 
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endorse all that has been said in its favor, and I fully accept all 
that Dr. Bowditch and others tell us of the enormous and fatal dis- 
advantage — so far as our national disease, consumption, is con- 
cerned — of its absence. I only protest against the use of public 
sewers for this purpose. They may properly afford an outlet for 
water brought to them by suitable under-drains, but they should 
never, under any circumstances, act as absorbent drains themselves. 
Where the inclination of the surface is sufficient it is an excellent 
plan, so far as possible, to lead the outflow of under-drains into the 
flush-tanks by which the sewers are to,be cleaned. Where this is 
not possible they may be led to man-holes, or to special branches 
of the sewer, the connection being so arranged as to prevent sewage 
from flowing back into them and leaking out through their open 
joints into the soil. 

As I am speaking upon my own specialty I shall, I trust, be ex- 
cused for attaching greater importance to it, and for according it 
wider advantages than are recognized by those who are less familiar 
with it. I would not underestimate the benefit of a public water- 
supply, but I think that we may, to a certain extent, weaken the 
sanitary argument in favor of introducing extraneous water for the 
supply of a village. This sanitary argument is based upon the con- 
tamination of drinking-water wells by infiltration from private vaults 
and cess-pools. 

I would abolish absolutely and totally, by compulsory public 
enactment, every form of private vault and cess-pool, and make sure 
that all outflow from every house, good or bad, rich or poor, should 
be carried immediately quite outside of the town by a system of per- 
fectly tight and impervious sewers and drains. I would leave noth- 
ing within the limits of the town which could act as a source of 
well-water contamination. The cause being removed the effect 
must cease. There being no longer a source of foulness in the soil 
there will soon be no contamination of the water. In all cases the 
introduction of sewers must follow if it has not preceded the intro- 
duction of a public water-supply. In some cases, at least, the 
introduction of sewers would render the introduction of a public 
water-supply unnecessary. 

I have now sketched, hastily, as one must on such an occasion, 
the general features of the plan of sewerage that I propose, and the 
leading reasons upon which the recommendation is based. I am 
sure that there are those in my audience who utterly disagree with 
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the doctrines that I have advanced, or who doubt the soundness of 
my position. I hope that they will not hesitate to express their 
objections or their doubts, to the end that we may secure such light 
as comes of free discussion. 


INDUSTRIAL ARBITRATION AND CONCILIATION. 
BY JOSEPH D. WEEKS, OF PITTSBURGH. 
(Read Friday, September 12, 1879.) 


It is not the object of this paper to discuss the relation of capital 
and labor, further than may be desirable to indicate the lack and to 
enforce the necessity of some efficient system for the relief of our 
industries from the burden of industrial strife. I realize that it is 
at the expense of completeness of argument, that I exclude the dis- 
cussion of some of the questions that these relations suggest, but I 
must suffer this, that I may better keep in view the one subject 
to which I wish to give prominence — industrial arbitration and 
conciliation. 

While the present constitution of industrial society continues, 
differences will arise between employer and employed. With no 
better methods of harmonizing these differences than those to which 
resort is generally had, they will grow to disputes and end in strife. 
Sometimes these contests are justifiable—oftener not. But in 
every instance when the battle has been gained and the contest 
decided (a decision very rarely the result of judgment and reason, 
but one forced by other considerations), what has been gained, 
what decided? <A battle has been fought, a victory won, or a defeat 
suffered. That is all. And what is a victory won under such 
circumstances worth? For what does it count in the light of our 
civilization? Have 6,000 years of toil, with this labor problem 
ever pressing, found no better judge, no kindlier umpire than brute 
force? — than hunger and greed? At the end of every strike or 
lockout there is always one practical problem that loudly and 
urgently demands a solution— to find out some means by which 
the existing organization of industry, not some system yet to be 
devised, can be made to work without these wasteful contests that 
are so frequent as to seem well nigh an essential part of the system. 
The future may be hopeful, may have in it the perfect solution of 
the labor problem, but we need a system that shall take labor as it 
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is and capital as it is and their relations as they are, that shall pre- 
vent their differences from becoming disputes, that shall settle 
contests if they arise, or at least shorten their duration and mitigate 
their horrors ; that shall give passion time to cool and permit reason 
to assert its sway, and thus give time and opportunity to discuss 
the future organization of industrial society in which there shall be 
no place for strife. 

I believe that arbitration and conciliation is such a system. Not 
that it is the solution of the labor question, only on the road 
towards it. As Rupert Kettle, one of the ablest and most earnest 
English advocates of arbitration, says, ‘‘ It is the best system yet 
devised for adjusting the relative rights of masters and men under 
the present constitution and action of their joint productive power.” 

In discussing whether arbitration and conciliation offers our 
industries such a system, it may be well to ask: 

1. What is the problem that presses for immediate solution ? 

2. Have boards of arbitration and conciliation, where they have 
been established and fairly and faithfully tried, solved this problem 
without strikes and lockouts? 

3. Do these boards give hope that from them and their operations 
shall grow juster and more harmonious relations between the capi- 
talist and the laborer? 

As to our first point. The question that most largely enters into 
industrial contests is the wages of labor. The questions that are 
constantly arising in every workshop are, in nearly every instance, 
directly or indirectly, questions of wages, piece work, eight hours, 
half-holidays, over-time, quality of metal, speed of machinery, 
dampness of yarn, apprenticeship, introduction of machinery, free 
house, free coal, and scores of others are essentially questions of 
wages. That class of questions that give rise to strikes and lock- 
outs, so happily termed by Judge Kettle ‘‘ questions relating to 
matters of sentiment,” are to be excluded from this category, but 
these are happily less frequent in this country than in others where 
the dominant and servient relations are retained, both in form and 
words. The contest may be broadly as to the basis of computing 
these wages, or narrowly what shall these wages be in a given case. 
In either case it is evident that labor is not satisfied with the solu- 
tions given. It accepts the result, be it a victory or defeat, only as 
a temporary expedient and anticipates and prepares for future 
struggles. The basis of this dissatisfaction is a belief that in the 
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division of the product of the joint action of labor and captal, labor 
does not get its fair share. The complaint is both against the 
division and against the plan upon which the division is made. 
This complaint grows in intensity with each struggle, and accumu- 
lates power with each succeeding year. The form of the complaint 
is changing, however. It is growing less and less hostile, and is 
developing into an earnest, dignified demand that, as between the 
laborer and the capitalist, the employer class, if you will, some 
more equitable plan shall be adopted for apportioning the ultimate 
product of their joint action. The perfect answer to this demand 
is the solution of the wages problem. 

Answers to it are not wanting. The socialist, the economist, 
the philanthropist have their views as to the plan to be adopted. 
To the first or last, the manly, honest workman answers that he is 
not a pauper. He neither demands aid from the State, nor does 
he ask alms of his fellow. He demands as a right that he receive 
the best price, yes, the highest price for his wealth-producing 
power. To the economist, who tells him that the equitable, logical 
plan is found in the free action of the law of supply and demand, 
that his proportion of the ultimate product of the joint action of 
capital and labor is determined in accordance with this law, in the 
open market, he answers with the question — granting that labor 
is a commodity to be bought and sold, how under existing arrange- 
ments can you apply this solution to my demand? Where is the 
labor market where buyer and seller can congregate, and where 
can be carried on what Adam Smith terms the ‘“ higgling and 
bargaining of the market.” The price due to supply and demand 
is not indicated by a single transaction made in private, nor in a 
multitude of such transactions, but in a multitude made publicly. 
A year hence these private transactions may become known, and 
then we can tell what the market was to-day, but this is of no practi- 
cal value to the laborer who wishes to sell his labor to-day. What 
he needs is some labor exchange where numerous buyers and sellers 
can come together, with its bulletins, with its authentic information 
as to abundance or lack of orders, its figures of accumulating stock, 
competition, and the other elements that determine supply and 
demand, and out of the multitude of whose transactions one can 
deduce the mean which is the state of the market. Is there any 
labor market, our workman asks, except as an abstract idea? Is 
it not folly to say that the transactions between an individual and 
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an employer in the privacy of a counting-room, with hunger and 
want forcing the laborer, perhaps, to accept what is offered — is it 
not folly to say that such a transaction, or any number of them, 
constitutes in any sense that is a practical one an open labor market, 
where the law of supply and demand has free action? Even if it did, 
must industry halt or accept wages below the market until out of 
the thousands of these individual transactions the true market be 
established? No number of private bargains can make a market 
open, free. The problem that presses for immediate solution is 
to find such a market where the wages of labor can be adjusted 
without waste or delay. 

I believe that boards of arbitration and conciliation similar to 
those established in the hosiery, glove and lace trades of Notting- 
ham, or in the manufactured iron trade of the north of England, 
furnish the nearest approach to a free, open labor market that has 
yet been established; that in such boards buyer and seller can 
come together, learn the character of the influences that rule the 
market and so get at its true condition and thus determine what is 
the fair price of skilled labor for the time being. 

This leads to our second question. Have boards of arbitration 
and conciliation, where they have been established and fairly and 
faithfully tried, solved the problem; that is, have they furnished 
an open market where the wages of labor have been settled without 
strikes and lockouts? 

Unfortunately for our industries, the answer to this question 
must be sought abroad. There is but one board of arbitration or 
conciliation in existence in this country ; that is in the cigar trade 
of New York city.* The formation and rules of this board are very 
unlike those of the English boards. There is also, or was, a board 
of arbitration in the shoe trade of Massachusetts, but under its 
organization the employers have no representation, and in other 
features it materially differs from the arbitration boards of England.t 
It should be said also that when questions of labor have arisen in 
certain trades, it has been customary to form conciliation com- 
mittees for the emergency, which have discussed and endeavored to 
decide these questions. This is notably true in the iron trade at 

* The rules of this board, with the report of an arbitration conducted under them, 
were published in the New York Tobacco Leaf of July 19, 1879. The rules will also be 
found in The Iron Age of October 2, 1879. 


t See the eighth annual report of the Massachusetts Bureau of the Statistics of 
Labor for an account of this board. 
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Pittsburgh. In the same sense as practiced in England, however, 
arbitration and conciliation have no existence in this country. A 
word as to the formation and methods of these English boards* 
may not be out of place, although they have been described in 
papers read before this association. 

First, it is important to distinguish between arbitration and con- 
ciliation. Though the former is the word most commonly used in 
referring to the system, there is an essential and important difference 
between arbitration and conciliation, and in this difference is to be 
found in a large measure the secret of success of these boards and 
the reason of their continual existence. 

Arbitration deals with the larger questions of the trade ; concilia- 
tion with the smaller ; arbitration with the whole trade ; conciliation 
oftener with the individual. Conciliation is not formal, it does not 
attempt to sit in judgment and decide in a given case what is right 
and what is wrong, but its efforts are in a friendly spirit to adjust 
differences by inducing the parties to agree themselves. It removes 
causes of dissensions and prevents differences from becoming dis- 
putes by establishing a cordial feeling between those who may 
become parties to the same. Conciliation, in a word, may be defined 
as ‘‘ informal arbitration.” 

Arbitration, on the other hand, is formal. It sits in judgment. 
It implies that matters in dispute by mutual consent or by previous 
agreement have been submitted to arbiters and an umpire whose 
decision is final and binding on both parties. With this distinction 
in mind it will be easier to understand the success of the English 
boards which combine both arbitration and conciliation. 

These boards as organized in England are purely voluntary. 
They have no sanction of law, no legal existence. There is a law 
on the English statute books, passed in 1824, providing for com- 
pulsory or legal arbitration. This law, with one passed in 1867 
and another in 1872, has never been repealed, but has never in a 
single instance — certainly .not lately — been used. There is no 
forced submission of disputes, nor is there any power except a 
man’s sense of honor, public opinion and the aggregate honor of the 
trades’ unions or the employers’ associations to enforce the accep- 
tance of the awards, and to the honor of the parties. involved be it 

* A full account of the organization of these boards, their rutes and practical 


operations, will be found in a report of investigations made by me in England in 1878, 
as special commissioner of the State of Pennsylvania. 
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said that except in a very few isolated and unimportant cases these 
have been found sufficient. 

The boards are made up of an equal number of employers and 
employed, each class electing its own representatives. In some 
boards each establishment has a representative of each class, as in 
the north of England iron trade. In other cases groups of estab- 
lishments elect the members, as in the lace trade of Nottingham. 
The officers of the boards are generally a president and a vice-presi- 
dent, one an employer and the other an employé, and two secre- 
taries, one of each class. The two classes have equal influence 
and an equal vote on all questions. Meetings are held monthly, 
quarterly or less frequently, at which all subjects at issue are 
discussed and settled, if possible. In all of these boards there is a 
provision for settling minor disputes by conciliation without con- 
vening the entire board. Failing a settlement in this way, how- 
ever, the dispute is referred to the board, when it is generally 
adjusted, unless it is a subject of some moment. Broader ques- 
tions, those that affect the trade of an entire district, or of a class, 
are in the first instance generally referred to the board, and in case 
the board cannot agree, to an umpire. This referee or umpire is 
in some cases a regularly elected officer of the board, a standing 
umpire or referee as he is often termed, or he may be chosen for 
the decision of a particular question. His decision is final. The 
members of the board are clothed by their constituents with plenary 
powers. The expenses are met equally by each class. 

The course of proceedings before the board is very simple. In 
case of a claim for an advance in wages, for example, the 
employés’ representatives submit through their secretary a formal 
statement setting forth the reasons for the demand, such as an 
increase in the demand for the goods manufactured and in the 
selling price for the same, increased demand for labor, higher 
prices paid in other districts manufacturing similar goods. The 
representatives of the employers submit a formal statement in 
replying, stating their reasons for refusing the demand. With these 
statements before them the justice and advisability of the demand 
is discussed by the members. The proceedings are without cere- 
mony. No valuable time is wasted discussing parliamentary rules. 
Statements are made and questioned or impeached. Proofs are 
demanded and forwarded. The circumstances surrounding the 
market and the trade are canvassed, estimates compared, statistics 
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set forth, the strength of competition measured, and as a result of 
this ‘* higgling” and ‘‘ bargaining” a price is agreed upon, or, if it 
cannot be, a disinterested bystander is appealed to to decide what 
is just and best under the circumstances. Is not this an exchange 
—a labor mart? Is not a price for labor arrived at under these 
circumstances as likely to represent the true state of the labor 
market as one fixed in a counting room? 

It has been argued against this view that in these boards the 
buyer and seller are not brought together; that a representation of 
each is interposed between the individual who has his labor to sell 
and the individual who wishes to buy. This objection would be 
equally valid against all exchanges or marts, and against all prices 
fixed in them. The farmer in Minnesota who has a bushel of wheat 
to sell does not go to New York or Liverpool to meet the consumer, 
nor does the consumer go to Minnesota, but the dealer or broker in 
Chicago who represents 10,000 farmers meets the buyer who 
represents 10,000 consumers, and the sale is made in open market. 
The employé members of the board represent the 10,000 days’ 
labor for sale, and the employer members those who desire to 
purchase this labor. Is there any difference between the arbitration 
board and the Chicago board of trade? Is not one just as much in 
accord with the laws of trade as the other? Is there any better 
reason why the individual workman should sell his labor directly to 
the individual manufacturer, than that the farmer should sell his 
bushel of wheat directly to the Englishman who wishes to eat it? 
In a word, would not the conditions of a fair, open market be as 
well met by boards of arbitration for labor as by the corn, cotton or 
stock exchange for these commodities? On this point I can do no 
better than to adopt the words of Judge Kettle: ‘‘I verily believe 
that without limiting the influence of fair competition, boards of 
arbitration, properly worked, afford the best means of fixing the 
market price of a fair day’s work.” 

The practical part of our question still remains. Have these 
boards where they are in force solved the particular phases of the 
wages question presented to them without strikes and lockouts! 
As the result of a most careful inquiry and investigation I do not 
hesitate to answer, yes! Further, I am forced to accept the testi- 
mony of the very able and intelligent men who have been promi- 
nent advocates of arbitration, such men as A. J. Mundella, one of 
the members of the House of Commons for Sheffield, Judge 
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Kettle, Thomas Hughes, Lord Derby, David Dale, and among 
the representatives of labor, Thomas Burt and Alex. MacDonald, 
who represent the coal miners in Parliament, the late John Kane 
and Edward Trow, the representatives of the iron workers’ union, 
George Broadhurst and George Howell, the present and past secre- 
taries of the Trades Unions Parliamentary Committee. These and 
many others who have been connected with these boards in one 
capacity or another without exception, declare that in the way of 
settling troublesome and difficult questions of wages without strikes 
and lockouts, arbitration and conciliation have ee all their 
friends have claimed for them. 

The question of its success in this respect has often been clouded 
by a false issue. The true issue is: Has the system succeeded in 
the trades in which it has been tried, not in those in which it has 
not been tried? It may seem that I am framing a man of straw 
to knock over. That I am not, the following extract from a recent 
issue of a prominent trade journal will show: ‘‘ Our objection to 
them” (boards of arbitration) ‘‘is * * * that they will rather 
tend to increase both strikes and lockouts. Great Britain has 
numerous boards of arbitration, and yet there were 181 labor 
strikes in that country in 1877, and 277 in 1878.” 

The two trades in which arbitration and conciliation have 
been longest in use and have been used most systematically and 
continuously are the hosiery and glove trade of Nottingham and 
the manufactured iron trade of the north of England. Previous 
to the establishment of boards of arbitration in these trades they 
were in constant ferment arising from labor troubles. Luddism 
had its christening if not its birth in the former, and there were 
three labor struggles in the latter in the year previous to the 
formation of its board. In the hosiery and glove trade since 
1860, the year its board was formed, there has not been a general 
strike, nor a single difference about wages that has not been settled 
amicably. As to the north of England iron trade, an article in the 
Colliery Guardian of London, of February 14, 1879, states that 
since the organization of its board in 1869, ‘* There has been 
industrial peace in the district. Except in one isolated case every 
decision of the umpires in the iron trades has been acquiesced in 
with unanimity.” Now here is the evidence of two trades in 
which it has been fairly tried, in one case for twenty years and in 
the other for ten years, two trades that in their character are very 
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unlike. If the above statements are true, and they are susceptible 
of proof, it is a sufficient answer to the question of success. 
Though there may have been a thousand strikes in the Lancashire 
cotton trade, where it has not been tried, I fail to see what that 
has to do with the question of the success of arbitration. Though 
there may have been 277 strikes in other trades the question at 
issue is, have there been any in the hosiery and glove trades at 
Nottingham, or in the manufactured iron trade of the north of 
England? Has it not saved 50,000 Durham miners and five times 
50,000 dependent upon them from the horrors of an industrial 
war? Is not the fact that strikes and lockouts are frequent in 
other trades and not in these, an argument for arbitration and 
conciliation rather than against it? : 

Our third question still remains: Do these boards give hope that 
from them and their operations shall grow juster and more harmo- 
nious relations between the employer and employed? If they do 


not, their effect can only be temporary. Here again I know of no 


better way of arriving at a correct answer than by asking those who 
have been connected with these boards to give it. I will not detain 
you with the very many opinions on this point that I might quote. 
The experience in the hosiery and glove trade at Nottingham may 
be regarded as a type, and the testimony is that the benefits its 
board of arbitration and conciliation has conferred upon the trades 
are incalculable. A most friendly feeling has taken the place of 
hostility, and confidence and mutual respect exist where formerly 
all was suspicion and hatred. Strikes and lockouts are unknown. 
The changed relations of employer and employed have been recog- 
nized. ‘They have met about the same table as equals, and out of 
all this have come juster and truer views of their rights and duties, 
such views as will make it impossible for the old conditions to 
return. 

And now, in conclusion, it is evident to the most casual observer 
that there is a feeling of dissatisfaction and unrest in the labor 
world that may break forth into revolution without a moment’s 
warning. Just what the form and mode of the outbreak may be no 
one can tell. But to predict that there must be important changes 
in the relation of labor to its environments in the near future 
requires no remarkable foresight. For one I confess I do not see 
clearly the outcome. But this I do see, that it is possible to bring 
about such antecedent relations between the capitalist and the 
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laborer that when it does come it will be peaceful, not warlike ; that 
it will not take the form of Mollie Maguire outrages and Pittsburgh 
riots. There is a power in the ranks of labor that is too well organ- 
ized to be ignored. With a force so numerous it is necessary to 
come to terms. The policy of repression will not always suffice ; 
nor will this force always allow itself to be ignored. Is it not better 
to persuade it to lay down its arms, and to make a better use of its 
power than in many cases it has done? Is it not better to accept 
the organization and continuance of unions as inevitable, and 
endeavor to make them, in the language of the Count of Paris, ‘‘ a 
new element of productive power and an earnest pledge of peace ?” 
Something must be done, and if the world is wise it will see that it 
be done in the interest of industrial peace. To this end I appeal 
to the representatives of both capital and labor, that in this coun- 
try the method of reason — that is, arbitration and conciliation — 
have a trial at least in the settlement of industrial disputes. 
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